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5 1 a WMPLAINE FOR NEGLIGENCE 
ROBERT M. STEARNS, Cheri: COMPLAINT FOR NEGLIGER : . 


1. The jurisdiction of this claim rests in the United States District 
Court on the grounds that the plaintiff is a resident of a different state 
than the defendant, and the amount in controversy exceeds $10,000.00. 

: of Rethesda, 
Montgomery County, Maryland and a naturlized citizen of the United States; 
defendant is 2n individual, xesiding and practicing dentistry at the 
captioned address in Washington, D.C., and is a United States citizen, 

3. At and during all of the times mentioned herein, the defendant, 
Waltex F, Sullivan, has been and now is practicing the profession of demented 
in the District of Columbia, and he Specializes in the diagnosis and tzeatinent 
ef cases requiring oral surgery and extractions, and he particularly and 


specifically holds himseif out and represents himself as a dental surgeon, 


especially skilied in the diagnosis and treatment of. cases requiring oral 


surgery and extractions in the profession of dentistry. 
4. On or about the 19th of November, 1966, the plaintiff engaged the 


services of the defendant for diagnosis and dental treatment; at this time 
the defendant accepted this professional employment and in so doing, implyingly 
agreed to exercise and use a high degree of specialized professional skill 


and care in the said diagnosis and treatment; the defendant diagnosed and 


prescribed the extraction of an impacted wisdom tooth on or around the 16th 


_ . 
— 


of November, 1966, and on o¢ about the 19th of November, 1966, he did extxact 


such 2 tooth as part of his preseribed treatment of the plaintiff; in the 


course of his treatment, the cefertant did perform his professional service 
so carelessly and negligently as to injur the plaintiffts jaw, causing painful) 
consistant parastensia, and did so negligently perform his services as to 


directly cause a fracture of the left mandible of the plaintiff; the 


5 : | me 
s- 
defendant could have avoided this injury to the plaintiff had he exexcised 
“reasonable care, 
5. The above statcd injury to the © plaints Was proximately caused 


at 
by and through the carelessness, negligence and’ failyre of defendant to 
. feos 1 
| 


exercise a high degree of specialized pei ccasienal yeare, such = is 


wd 


customarily exercised by such specialists in the District of Colunbia. The 


a) ia) ! 


Défendantts negligence has cixectly caused "a severe and persistent numbness 


<< 
| or ‘ 
and paralysis of the plaintiff's left jaw, “iip, and the are about the left 


lower portion of her jaw, icacer oe a loss of feeling in the lower part 
of her face, causing difficulty in ‘her ability to speak and cat, and self 
consciousness in eating and speaking, The injury caused by th defendant's 


negligence has also resulted in great pain and suffering from the time her 


jaw was broken until the present, and in the esc peaton of her physicians 


who ee treated her for the injury caused by the defendant, see injury will 


continue to cause her great discomfort, paralysis and pain for some time to 
| 


come, 


| 
6. As a result of the injury caused to the plaintiff by the negligence 


‘of the defendant, the plaintiff has suffered damages from loss of earnings, 
medical expenses, loss of ability to do many normal activities and SERS EOE 
inconvenience to her normal schedule, and great and continued pain, suffering 
loss of sleep, nervous anxiety, and general physical. and mental discomfort, 


causing her damage in the amount of $25,000. 


WHEREFORE, the plaintiff claims damages against the defendant in the 


amount of $25,000 and prays that judgment be entered against the defendant 


and in n favor of the Boe in that amount and for such other and further 


relief as the Couey aeen proper, respectfully subnitted, 


REQUEST FOR TRIAL BY JURY wre WA Y » Me 


Plaintiff requests trial by jury. Gharles A. Dukes, Jr. 
Attorney for Plaintiff 


6 EPLEp 
[Caption Omitted in Printing] OST 30 48 87 
ROBERT Bi. STEARNS, Cter 
ANSWER 

Comes now the Defendant, Walter F. Sullivan, by and 
through his Attorneys, Welch, Daily & Welch,: and for Answexr to 
the Complaint Filed wh 
FERS? DE! 

The Complaint fails to state a cause of action against 
the defendant upon which relief may be granted. 

SECOND DEFENSE: 

The a@efendant need not plead to-the jurisdictional allega- 
tions of paragraph 1. The defendant admits the allegations of 
paragraphs 2 and 3 of the Complaint. The defendant denies the 
allegations of paragraph 4 of the Complaint, except that this 
defendant admits that on or Boat the 19th of Novenber, 1966, 
the plaintiff becane a patient of the defendant for the pur- 


poses of Gental diagnosis and treatment. The defendant denies 


the allegations of paragraphs 5 and 6. 


{ 


THIRD DEFENSE : 
The defendant alleges that his care and treatment of the 

. plaintiff was in accord with accepted Beene for like. 

practitioners in the District of Colunbia in November, of 1966. 


eee DAILY & yp 


Li 


Walter a RSE Tho of 
Attorneys for Defendant 


[Certificate of Service Omitted in Printing] 


February, 10, 1969. 


PRETRIAL PROCEEDINGS 
ROBERT M. TEARNS, Cierk 
STATEMENT OF NATURE OF CASE 


Negligence action for personal injuries (malpractice) . 
| 


UNDISPUTED FACTS: 


Defendant, Waltex F. Gulliven, is a G@uly licensed dentist 


! in the District of Columb: 
Plaintiff consulted defendant on November 16, 1966, and 


or Lower left 
| returned to defendant fox extraction/an impacted/wisdom tooth 


' on Novenber 19, 1966. During the course of the ext: 


a fractured jaw. 


PLAINTIFF ‘asserts that defendant failed to aicrce the 


according to the standards in effect iu S area, in that: 


Defendant used excessive fox i extraction of 


said tooth 
Plainti£& also relies on the doctrine of res ipsa loquitur. 


PERSONAL INJURIES : 


Fracture of jaw, requixi 
for approximately 2 woe: 

Contusion of mandibulax 

Moderate trismus 


Paresthesia 


Pain and suffering 
Alopecia Areata (loss 


§ 
Pecmanent: (P about 43 years of ag time of extraction). 


sey . 


eee ere ronDAdan Of numbness and raxniusxiaxmt 
4 asacion in her left jay 
support of permanent injury). 


SPECIAL DAMAGES : 


De. Sterling Mead $ 390.00 
76.66 


150.00 


$ 655.00 


DEFENDANT denies . allegations c£& negligence on his part, 
and denies any negligence iu tho vendcoxing o: ; services as a 


dental surgeon. 


Defendant denies that the doctrine of res ipsa loquitur 


PULALLONS 


* 


Facts under UNDISVU% 


It is stipulated that the fol wing may peadinit ed without 
formal proof of authenticity, subject to all other objections: 

HEW Mortality VTabie 

P's No. 1 - 

No. 2 - 

Any other documents initialied by both counsel prior so trial. 

No stipulation is mace vith vespect to pill of Dr. Kins 
Kicby-Smith, identificd as #'s No. 3, or bill for wig identified 


-as P's No. 4. 


Counsel ayxee to exchanye within one week copies of all” 


médical reports to date not heretofore furnished, -if ae and to 


+ 


exchange promptly and pxiox to trial‘any additional medical 


j reports which may be obtained. : a 
Counsel for P agrees that D may,inif desired, have a 
P by a physician of D's choice, not to 


Counsel for P states that the following poss sible witnesses, 
(in add@ition to the parties, are now known to him: 


Dr. Sterling V. Mead 

Dr. Robert A. Mendelsohn 
Arthur Dick, DDS 

James J. Stevens, DDS 
Ascal Anthony Raza 
‘Raymond Hyter Raza, Sx. 


Counsel for D agrees to file within one week aoe the 


Clerk a list of the names and addsesses of all possible witnesses 


- 


known to him. 


| : 
| 

If either counsel thecenlicexr should Learn of any additional 
witnesses, including expacts, exclusive of impeachme 


he will file a supplemental witness list with the Glerk not later 


than one week prior to trial. 


The Exaininer has xcecmested counsel to come to che trial 


with vhe maximum authority to sat > the case that will be allowed 


them by their principais 


TRIAL ATTORNEYS : 


| ; 4 
“ i, 
aC (Aol. te For Plaintiff 


Se A. Dukes, JX. 


pe——f. For Defendant 
eS 


MERDIC! AND JYUDGMEN Foe be = vOANT 


iT. 24. tant te ona a Sia sete mAs es) 
Muitedt Staten Rieivict Gouri ter ihe Steirici af Colunbia 
Ste 
AUG 1.41969 


TRENE RAZA ROBERT NM. STEARNS, Clark 


Plaintiff 
re ' 262 2667 
UIVIL NC. 2628-67 | 


WALYER F, SULLIVAN 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the A8th__ day of » Agunes os 19 69, 


before the Court and a jury of good and lawful persons of this district, to wit: 


FRANCINE B. STOCKTON... --_.MARY_MATTERS 


| MAUDE Ms JONES. __-PAULING.C. WOMBEB 


ADORTS SB. SREEDEA Ws. Beara 


_- JULIA Bae BROOKS ___.--------- 

_-_DOROTHY_C.._ JACKSON _______-_- 

OROTRAE OV OURG = ” _. SADTER. PR. TEOMPSON 

who, after having been duly sworn to well and truly try the issues Bepnean BORE Nee 
| » Plaintiff 


, Gefendant 


‘ 


and after this cause is heard and given to the jury in charge, they upon their oath say this 
" 1969 __; that they find for the defendant 
against said plaintiff by Girection of the Court. 
Ie _ WHEREFORE, itis adjudged that said plaintiff take nothing by this action, that said 
defendant go hence wachout pay, be for nothing held and recover of plaintiff his costs of 


‘nh 235 Secis" Ce a 


Betere 
Filed Nune Pro Tunc 


Dist 19, 1969 He EGCG 
f° . Ropert M. STEARNS, Clerit, 
ae Shik Yicile of & 


Judge 
| Junge BURNITA_SHELTOW Marre LiSPresiding Dept jae 


JUL 18 1969 


ROBERT M. STEARNS, Clerk 
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


i 

IRENE RAZA, 
: Plaintiff 
"vs. Civil Actioa No. : 


WALTER .F. SULLIVAN, 


weyyye ye eve 


Defendant 


NOTICE OF APPEAL 


Notice is hereby given this 18th day ,of July, 1969 that the plaintiff, 
‘Irene Raza hereby appeals to the United States Court of Appeals of the 


District o£ Columbia from the judgment of this. Court entered on June 19,.196$ 


‘in favor of the defendant, Walter F. Sullivan, against .the plaintiff, Irene 


Raza. 


7 i 
Ce i Ui Mp OE 
Charles Dukes, Jr. 
. Attorney for Plaintiff 
Maryland Building ~ 
. Hyattsville, ea ene 927-3100 


CERTIFICATE OF SERVICE 


° i 
i 
! 


I HEREBY CERTIFY that copy of the foregoing Notice of Appeal was mailed 
to Walter J. Morphy, Jx., 1511 K Sexeets iN. W., Washingc 0S D. GC. 20005, 


‘this 18th day of July, 1969. 


‘Charles A. Dukes, Jr. - 


UNIVED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


= IRENE: RAZA, 
Plaintitsé - 


Vv. Civil Action No. 2628-67 


tee rr 


2 Sey eS yrA 
. SULILVAN, 


Defendant. 


WASHINGTON, D.C. 


June 18 & 19, 1969 


The above entitled matter came on for hearing before 
THE HONORASLE BURNITA SHELTON HEWS, UNITED STATES DISTRICT 


JUDGE, the court sitting with a jury, at 10:00 a.m. 


APPEARANCES 


For the Plaintiff: 


Charles A. Dukes, Jx., Esq. 


For the Deferidant: 


W. Muxphy, Esq. 


FOR THE PLATNY SV: 


Trane 
Raidexs Raza 
Sterling G. Mead 


(No Witnesses called hy Defendant) 


EXHIBITS 


Plaintiff's Exhibit 


ed.and Adin 


Plaintiff's Exhibit 


(No exhibits introduced by Defendant) 


14 : 
PROCEEDINGS 
THE CGUR?: Good morning. 
MR. DUKES: Gcod morning, Your Honor. 
Youx Honor. Ready for 
the defendant. 
MR. DUKES: ReaGy Lor the plaintifs£. 
THE COURT: ° Counsel come to the bench; please. 
(Whereupon a brief off-the-recora 
- bench conference was held.) 
(Whereupon a jury panel was brough 
in to the: courtroon. Whereupon 
the jury panel was sworn.) 
THE COURT: Do you gentlemen want more time to look 
over this paper that was xecently handed to you? 
MR. MURPHY: I think we can conclude our examination 
after the voir dire is completed. 


MR. DUKES: The same, Your Honor. 


‘THE COURT: Very well. 


Members of the'panel, this is the case of Mrs. Irene 


Raza against Dr. Walter F. Sullivan, 

Mrs. Raza, would you rise, please, and face the panel. 
The kady who is now standing before you is the plaintiff, Mrs. 
Irene Raza. Do any of you know eee Raza? If you do, please 
. xaise your hand. You may be seated, Mrs, Raza. Thank you. 


By your failure to raise your hand, I take it that none of you 


15 


know Mrs. Raza. 


Dr. Sullivan, will you rise please, and face the panel. 


{The gentleman who is standing at the table on my lett 


ad 


: 
= Sin fm en Yye0 alr meet ee \e = at Bo 
£ wihiven. De. Sullivan is a aentiste. 
1 
| 


endent, Dr. 


a & = oe l wr oINs an aye “ i rc “= . - ley ame 
any of you know Dz ullivan? If you Go, please raise 


Since I see no hand raised, I take it that none of you know Dx. 


Sullivan. You may be seated, Doctor. 


In this case, members of the panel, Mrs. Raza is suing 


Dr. Sullivan for damages. She claims that she went to him as a 


dentist and she claims that he was negligent; that is 

: ° ; * Pinon a 2 

she claims that he failed to use the requisite standard 
| 

in treating her, and the Doctor on his part denies the 


tion made by Mrs. Raza. ; . | 


Are there any among you who have ever sued & 
or dentist for alleged negligence? If so, will, you hol 
. hand..- ! 
Has any member of your fanily ever filed such a suit? 


I am going to call your names. As I call your indiv- 


idual name, you are to rise momentarily and then be seated. 


Francine B. Stockton 
Maude M. Jones 

Mary M. Holland 
Oletha A. Wood 
William A. Hixson 


Aaron D. Brown 


16 
Albert W. Fulkerson 
Francis A. Wilson 
Bernard V. Andxryshak 
Johny 


Dowothy 7. 


Pauline Cc. Wombie 
Reed 

Julia B. Brooks 

Dorothy C. Jackson 


: 
» FF 


Irma W. Hennage 
Walter W. Pitt 

Herbert Wingate 
Jennie B. Cribbs 


Is there anyone on the panel whose name I did not 


call? If so, will you please raise your hand. 


Mr. Dukes, have you any questions you would like to 


. 


put to the panel? 


MR. aS | No, Your Honor. Plaintiff is satis- 


Mx. Muxphy, have you some questions you 
would Jike te put to the panel? 


MR. MURPHY: I would like to ask just one question, 


Your Honor. 
TES COURT: Alright. 


MR. -MURPUIY: Ladies and gentlemen of the panel, I 


AS 


would Like to ask you whethoxr you feal that the patient sheuld 


he patient is injured in the course 


of dental treatment even if the evidence should be that the den- 


tist followed the procedures normally followed iby dentists? 


I am asking you if any of you ‘feel the patient should 
recover from the dentist merely because they vere injured. 

I have no questions other than that, Your Honor. 

THE COURT: Are any of you-employed by doctors or 
dentists? 

What is your name? 

JUROR YOUTZ Dorothy J. Youts. | 

THE COURS By whom are you employed? . 

JUROR yours : The District Government, but Dr. Grant 


is Director of the Department of Health where I am employed. 


THE COURT: Very well, you may’ be seated. What is. 


your name? 
’ JUROR WAITERS: Mary Waiters. | 
THE COURT: By whoin are you employed? ; 
JUROR WALTERS: The Department of Public Yealth, Dr. 
Rand, at D.C. General Hospital. | 
THE DEPUTY CLERK: As your nanes are called, please 


- answer "Present" and take the seat in the jury box as designated 


‘py the Marshal. 


THE COURT: 


may have one chalienge. 


a juxvcor. 


nerepastsr 


an : 
Badne Bates 


Gun COURT: 


LB 


MR. 


MURPHY : 


EPUTY CLERK: 


and number 4. 


should be 


“And who 


DEPUTY CLERK: 
MR. MURPHY: 
DEPUTY CLERKS 


THE 


MR. 
THE COURT: 
Gid you strike? 


MR. DUKES: 


DEPUTY CLERK: 


this line here. 


THE COURT: 


BENCH 


-- you had four strikes. 


We will have one 


Yes. 
CONPERENCE 
My list indicates that we have skipped 


No. Mr. Dukes marked off 73 and 218 


Yes, but by that count, Sadie Thompson 


I didn't strike-- 

You had 293-- 

That just showed whexe eighteen people 
I thought yorhad struck her. 


Just a’minute. “Who-did you strike, 


I struck these three, Your Honor. 


Which three -- Waiters, Wood and 244. 


> 


73, 218 and 4. 


He doesn't want 293 struck. He had 


“Well-- 


19 | 8 

MR. MURPHY: She should be number 12. She was not 
struck. If I had stxcicken hex, it would nee been four strikes. 
THE COURT: Well then, I will excuse Irma W. Henn- 


AGIA PSO 
Hennage would be the first alternate | 
in that case. i don't caxe. I don't think it makes any diff- 

erence. 
THE COURT: Do you want thig Saxtie P. Thompson in 


the place of Ixma W. Hennage? 


MR, MURPHY: Yés, ma'tana. She should be the twelfth 


jurox. 


END OF BENCH CONFERENCE 
THE COURT: Miss Hennage, there has been a mistake. 
made in calling your mene at this time. Would you step back, 
please. | 


(Whereupon the Deputy Clerk calleg 


Sadie P. Thompson as Juror No. 12.) 


THE COURT: We will now select one ‘alternate. Each 
: 5 i 
o£ you may have ore challenge as to the altexcnate. 


vty 


(Wherevpon the peputy Clerk called 


Ixma W. Hennage as an altexnate) 


<i \ 


MR. MURPHY: May we approach the bench, Your Honor? 
Tie COURT: Se 
' BENCH CONFERENCE | 


DEPUTY CLERK: You didn't strike her off.. 


MR. MURPHY: . Your Honor announced that we would have 


! . 
a strike and then the clerk called the juror without us having 


a chance. 


alternate. 
I thought 


hand down 


box, pleas 


sworn: 


COURT: aid not strike 


MURPHY : 


DUKES : 


MURELUY ¢ you are giving 


HE COURT: Well, you will have a ¢hance to do that. 
you said you were ready. 
MR. Ml I didn't say anything. I just put my 
and ditew a iine through her and she was called. 
DEPUTY CLERK: Well, I'm sorry, but I signalled you. 
THE COURT Mr. Pitt wovld be the next one? 
Your Honor. 
END OF BENCH CONFERENCE 
COURT: Miss Hennage, would you step out 
eC. 
(Wheveupon the Deputy Clerk called 
Walter W. Pitt as an alternate 


juror.) 


Whereupon the following jury and one alternate was 


Francine B. Stockton 
Maude M. Jones 


Aaron D. Brown 


Dorothy 7. Youts 


Maxy Waters 


Julia B. Brooks 

Dorothy C. Jackson 

Sadie P. Thompson 

Alternate: Walter W. Pitt. | 

DEPUTY CLERK: Remaining jurors please return with 
- i 


the Marshal to the juxors lounge. All witnesses will: please 


retire to the witness room with the Marshal. 


THE COURT: . Nx. Dukes, you may proceed. 


MR. DUKES: If Your Honor please, ladies and gent- 


lemen of the jury, my name is Charles A. Dukes. I represent Mrs. 


Raza who is seated just in front of you and to whom you were 


introduced by the court. 
As the court indicated, this is an action by Mrs. Raza 
against Dr. Sullivan, who is a dentist, for damages which she 


feels were inflicted upon her through his negligence. The case 


is xeally very simple. d 


Mxs. Raza had an impacted wisdom tooth. She sought the 


services of Dr. Sullivan and he did in fact, through about a 


three hour period, extract the wisdom tooth from her jaw. During 


shat 

the process or toward the end ne extraction, hex jaw was 
fractured, and she suffered ner : At least, we will try 
to prove to your satisfaction thai > happened as a result of 
the extraction. 

So that she had Loken jaw, noxrve damage, consider~ 
able mumbness.‘pain, and sc forth. She Suixvexed a loess of hair 
for eertore this was in November of 1966 and even to the 
present date, we will attempt to show you, she still has some 
of the continuing numbness of the jaw. 

We will ask you, of course, to find what we believe, 
that the fractuve of the jaw ana the resulting nerve Gamage, did 
eccur as a result of the negligence of the operation pexformed 
by Dr. Sullivan, that she is entitled to- be recompensed for the 
suffering, for the medical-expenses she incurred, for the con- 
tinving pain, even for her present condition, and for such time 
you may feel, from the evidence we will present,’ she will con- 
tinve to have trouble. 

We will, of course, present Mrs. Raza herself, two 
members of her family who were living with hex and observed the 
trouble she had, and the doctor who treated her after the frac- 


~ 


ture and nerve damage, and attempt to give you an idea what hap- 


pened , whose fault it was, and by fault we mean whether or not 


you will find that the actual damage occurred through the neg~ 
ligence of Dr. Sullivan, what the damage was, and try to give 


you such evidence as will enable you to find what amount of 


23 
damage she is entitled to. hank you very much, 
couRv: Mr. Murphy?’ 
MURPHY: May it Siease the couxt, ladies and 
gentlemen of the jury, my nae ‘s Walter Mucphy|and I represent 
Dr. Sullivan in this case. 

I don't know how many cases you ladies and gentlemen 
have sat on up to this point in your term of jury duty but, of 
course, at this stage all that the lawyers are exying to do is 

“tell you what we hope we can psxrove, SO that Et TEES a large 
picture into which you may fit each bit of evidence as it is 
presented, you know where we are txying to get. 

Now, Mx. Dukes: has said that this is 2 case of neglig- 
ence. It is a suit against a rofessional man, and the evidence 
which Mr. Dukes will attempt to present, and which Her Honor 
will instruct you at the end of the case he must present, is that 
pr. Sullivan failed to do something which an oxdinaxy, prudent 

| 
physician, dentist, would do in the circumstances. 
What happened in this situation? The lady was having 


difficulty with hex’ jaw, having pain, she had heen to the den- 


tist, she had had a tooth filled, ana still having aifficulty 


with her jaw. She talked to a friend of hers at church and the 
‘friend recommended Dr. Sullivan. 

She made an appointment, and Dr. Sullivan first emON 
ed the filling: because it was a very deep filling in this tooth; 3 
he thought that might be impinging on the nerve and causing 
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radiating in the jaw. This i satisfy the 


situation. 
found 


impinging down into the jaw bone and 


was the 16th of November 1966. 


M rs.! Raza agrecd that that process should be under- 


gone but she wanted it put off until some days after, IX bdieve 


%. 2 


it was the 17th, because she had an important appointment that 
day. 


Now in i ss Of ¢ m she had anothex dis- 


Caeetionk Ww ith a. friend of hers and the friend suggested that she: 
. ld * 


have general anacsthet: and on the morning that she was supp- 


osed to have the extraction, on the 19th,-she called Dr. Sulli- 


van and said s - she would like to have a general a 
thetic instead of a Jocal anaesthetic, and was told by Dr. Sulli- 
van that he didi not give genera) naes sthetices, and that he could 
postpone the extraction and that if she wanted to have a general 
anaesthete she would have to go elsewhere. She aetermined that 
she wanted to go forward with it and she had the tooth extracted 
that. day. 

You will hear from DR. Sullivan. how he proceeded to 
extract the tooth. There are several recognized, proper meth- 
Bis Seopeeeeite an impacted + Dr. Sullivan will describe 


for you how he attempted to take out, this tooth. 


H 
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When \the extract vas completed, he asked Mrs. Raza 
to open her mouth wide so thai » might put some packing in to 


staunch the blood, and at this point there was a loud cracking 


a ea = pe SS a = Catidn soy! Iya sigee “Shabiey 
SOUND, Oa ae —LLS PORE VL. wird VEN FEL cneci coa Jaw propavciy 


had been broken. 

the x-rays, they did not 
show or indicate a fractuxe. Nowever, he stilt felt that there 
was probably a fracture so he referred her to Doctors Sterling 


Mead and Doctor Lynch for examination. Now these gentlemen have 


X-xay equipment which is not normally available|to the average 
: : 5 
dentist. They can take X-rays at greater depths and they can 


take larger X-rays than ere available in the ordinary dental 


X-ray equipment. 
Dr. Terry (sic) Mead undertook to treat Mrs. 


e X-rayed and he could find no fracture on his! first x-rays, 

he X yed a } 1a find tuxe on h first X-rays 
but still clinically they felt she probably hadia broken jaw so 
they wired hex jaw for hex. 


Latex on subsequent X-xays it was 


there was a fractured jaw and Mrs. Raga had difficulty with a 


nexve problem in her jaw. : a 
-: ~ - 2 t . 
The testimony of Dr. Mcad will-.be, I believe, that she 


had some of this difficulty as a result of the tooth iwself 


impinging on the nerve. 


¥ 


However, I think that all of the dentists who will 


testify in this case will testify that in this situation the 
| 
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tooth should have come out, and that the method followed to try 
to get it out was an accepted and proper method. 
When we have shown you this, ladies and gentlemen, go 


through the plaintiff's testimony and through our own, we will 


232+ kAVOL Of 


expect that you 
TUE COURT: Members of the jury, while this case” 

rogxess, you are not to discuss it with anyone. You are 

ex members of the jury ox with anyone 


We are going now to take a five minute recess and when 


you return after five minute recess I want you to sit in 


precisely the same seat that you now occupy. 


i J. 


are seven people sitting in the back row. 
lady, the first Te is numbex one and then tLwo, three, for 
Ais And then the wn £x s seven ~-- eight, nine, ten, 
eleven, twelve. | And then the gentleman on the back row is 
alternate One. 


So you should sit according to that numbering. Look 


where you are so you will have no difficulty in finding your 


right place. 


a jury coom just in back of this courtroom 


which you reach by going through:this door and you may use that 
room if you wish. 


Five minute xecess. 
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(Whereupon the court took a short 


recess.) 


THE COURT: You may proceed, 
MR. DUNES + Cath 
Whereupon 


Tae RAs 
LIN abe 


te: 


examined by counsel and te 
: DIRECS 

BY MR. DUKES: 
. @ Would yaastate youx full name and present address, 
please, ma'am. | 
A Irene Rava. 6815 Fairfax Road, Bethesda, Maryland. 

THE COURT: Will you adjust that loudsp peeker, 
please. Mrs. Raza, it will distort your voice if you get too 


close to it. Thank you. 


BY MR. DUKES: 


Q@ Did there come @ time in Noveniber of 1966 when you were 


having some trouble with your jaw?- 


you first noticed the problem? 


0. And when wes it, please, ma’tan, best = recall, that 
i 


.. his was in November. '66. I had a pain in my jaw for 


about six weeks prior to the time that I went. +0 px. Sullivan. 
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Q Would! vou please, ma describe the natuxe of the 
trouble, the symptoms that you were feeling? 
just a pain in the entire lower jaw area, and 
the midale of 
Novenber now, and £ vas On & trip t néia , on the 25th I was 
to fly to INdia' to see my father who was dying -- and I met, I 
talked to the dentist on the phone, my ovn regular dentist, and 
he said he thought-~ 
MR. MURPHY: If Your Honox please, at don't think we 
should have any convexsation. 
THE COURT: Mrs. 
BY MR. DUKES: 


0. Did there come a time when you made a contact for pro- 


fessional purposes for Dr. Waltex Sullivan? - 


A, Yes, indeed I did. I met a friend and I was expla 


that I needed uxgent-~ 
THE COURT: Just one minute. IX would like to ex- 


plain to you that we may not bring out what is called hearsay 


and that means some conversation with some person that you had 


when the doctor was not there. 


I understand. 2 
You listen carefully to Mr. Dukes' 
questions and then answer them, . 


Now, let's sce -- suppose you put your guestion 
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BY MR. DUKES: 


Q You have indicated, Mrs. Raza, that you had trouble 


Walter Sullivan? 


And when was that? 


My appointment was for the, i6th of November. 


I met this friend in church and he explained-- 


I just meant by. what means. 


h. 
Q. 
A 
Q ‘How aid you first make contact with nim? 
A 
Q. 
A. 


By telephone, and he gave me an appointment for the 
16th of November. : 

0 And did you keep that appointment?’ 

A Yes, I did. I went tq him. 

Q: What if any conversation aia you neve eaten Dr. Sulli- 
van on the 16th of November? 

A Well, he examined me and I told hin the pain I had, and 
he took out the filling that I’ had had recently and said that 
might be pressing on the nerve, and also took an X~xay at that 
time, and when he saw the X-xay he said this was a badly, impact- 


ed wisdom tooth and I should have it out. and th 


all the probien. 


Qg This was all during your appointment on the 16th of 


Novembex? 


A On the 16th. 
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Did you make any repa cation ox any axrxangement to see 
> ri ’ 
at a later tine? 


Ne said I should have i t right away. 


and in case I had a soxe jaw I said £ 
that, so the appointment was made-gor the 19th. 
little slowex, please. 
BY MR. DUKES: 


0. Do you recall wh £ the week the 19th of Novem- 


ber would be? 
Saturday. Be said he did not normally pexfoxrm 


day but since I was in such trouble he woulé 


0. that times = da a you have your appointment? 


B. Eeven o'clock. 


Q Between the time you left Dr. Sullivan's office on 


the 16th of Novenber and the time you saw him again on the 19th, 


did you see him or have any conversation with hin? 


h I had a conversation with*him on the morning of the 


19th. I had a friend of mine who had gone with us for citizen-- 


ship, said was I: not going to have it done under general anaes- 


thesia, and I said no. : 
I called Dr. Sullivan at nine’ o'clock in the morning 
and said I am feeling nervous about this, could he do-it by 


putting me out. And he said, no, he did this through the means 
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~ 


he aid, through novocain, local anaesthesia, and that Z could 
postpone it but he would advise me to have it done. 


Q. Did he say anything to you about going to another doc- 
‘ i ; 


A No, he did not mention that. He said I could post— | 
pone it if X felt like it, but it was causing che trouble and 
he would advise me to have it out. ! 
Q And what was youx reaction to that? : 


A I said I would come and keep my appointment. 


9. Did you in fact keep the appointment at eleven o'clock? 
‘ , 
A, Yes, I dia. 


ma: Now, if you will please, ma'am, in as ‘much detail as 


you can, relate to wwhat took place during the appointment and 
during whatever treatment was perfoxmed by Dr. Sullivan on the 
“19th of Novenbex beginning at eleven o'clock i 

a, I kept my appcintment at eleven o'clock ané Dr. Sulli- 


van started the procedure. .He put a sheet round me and he said 


that if I needed, if I suffered any extra pain, to put my right 


hand up, and he started. 
; | 


‘And it took a very long time. He worked -~ my mouth 


was open and I trusted him completely, as I would. And it was 


a very long time before I needed to put my hand up and I could 


not get his attention because the sheet was round me. 


I did call his attention in a few minutes because I 


= is 
-was, after the initial dose of novocain, I was in great pain, 
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and when he found & that £ was getting his attention, calling 
his attention, he gave we another dose of novocain,. 

back for a moment. Can you approximate the amount 


axiived et ehoutk elevon o'clock until 


getting into the! chair, being wrapped in the sheet, and so on, 
before he actually touched your mouth? 
A Tt took within ten minutes. He was waiting for me and 
he started within ten minutes. He didn't wait. 
X believe you said he gave you novocain? 
ne novocain. 
aia 
got the sheet round me, he 
me the novocain i. / ; and we waited the normal time. 
Q Approximately how long, if you recall, from when he 
you the novecain until he began any soxt of treatment? 
A. Until you feel the numbness over here, in the front 


As soon as I this was mumb, he started the extrac- 
Do you recall in terms of time how long it might have 


Not more than fifteen minutes. 


Fifty oc fifteen? 


7 Fifteen. Ten or fifteen minutes when he started. 
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Q So it might have been somewhere betwedn twenty, thirty, 
to thirty-five minutes, from the time you arrived until Dr. 


Sullivan actually began the extraction? 


Q T£ you veeall, how did he b 
you know what he was doing? 


A Well, once he numbed my tooth I didn't think about it 


but I heard him using the implements of digging and seraping. 


0. I believe you indicated there came a time when you 


attempted to attract his attention? ys 


A Yes. . 
0 Have yaany idea how long that wa from the time he 


actually began to work on your mouth?’ 


a That must have becn a good hour later. 


Q Alxight. And did he respond when you attempted to 


attract his attention? 
A. Not right away because he was very busy on my tooth. 
It was giving difficulty. And as I soon as I called his atten- 


tion by making noises and he saw that I needed it and immediate-_ 


ly he attended to me and gave me moxe novocain. | 


0. Gave you more novocain -- did he place it in more than 


one place? reads 


A No. At the back. 
{ 
eriod at this 


Q And was there an additional waiting 


“point again? 


Just a few minutes. 


Alxight. Then what happened? 
A, Vell then ha proceeded and obviously 


was giving 


is @iffienwtt 


w 


I believe he mentioned, “in my forty years, 


And he was getting impatient and was giving him 
trouble. He was getting, L wouldn't say excited, but I would 
oe trouble-- 
Your SOnOEE I object to the eae 
Gescribing what she sav . = 
THE COURL: I will overrule the objection. It is 
based on a personal observation. 
> was obviously giving him trouble and 
he kept On working on it 4133 ferent things and pulling 


- 


and various methods which I couldn't exactly describe, because 
Iwas lying with.my mouth open, but just observation. 
BY MR. DUKES: i, 

0. Were you able or dia you observe anything about his 
personal emotional state? 

A Yes. Hé was getting more and more upset and~- 

2. Mrs. Raza, you use the word "upset." It would be more 
helpful, I think, if you could tell us what you observed. 

A He was getting excited, heated, Excited isn't right -- 


Z don't msan it in the sense that he was excitable , but it was 


| , 
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obviously giving him a lot of trouble and he was getting -- I 


don't know what Fnglish word 


lite but this is to deseribé that it was 
: i 


Ri 


0. Fox instance, did hea jwap up and down’ 


No. 


A, 
Q. Sweat break out forehead? . 


A, No. 


0. Did you observe anything about him personally that 


caused you to think he was excited? 
: | 
A. Well, he was getting very heated, he was getting red 


in the face. I @idn't really look at him specially because I 


. a 


was totally in his hands. 


0 Did you observe any difference in the manner 


: 


he worked with your mouth? 
A No. He would approach it from different angles and 


he was breathing heavily and he just -- I can't say more than 


that. , oo, PRS 


Alright. Now continue, if you will, with the treat- ; 
| 


Well-- 
As it occurred on that day. 
A He continued and it was by this time x had begun to 
feel, in spite of-the novocain, quite a lot of discomfiture and 
I had to wait in that position.- I was entizely in his hands. 
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And it took that length of time. It was very long. It 
was almost coming over to the second hour now and he was still 
pulling and using implements and pulling and extracting and 
pulling d putting pressure G yu going on. I can't describe 


Zt better 


ny eax had heen wrenched out. t i spite of the novocain. 


oop 


And I realized he said he had taken it ovt and he took it out 


> 


in one picce. He was very relieved and so was I. 


0 Did he say 


A No, not at t% -- Ile said, "Oh, this is a monster,” 
and he held it up, and he said, "This is really a monster." 


7 y 


Q ~~ Alright. then what happened? 

A. Well, Lt was : : C after that to open 
my mouth wide and pa i E 3 Wkthi a couple of minutes 
he was bending over me to clean it up and £ heard a crack, and 
I looked up and I realized he was bending over me, and X said, 


"Doctor, what was that?” And he said, "I don't know.” 


So he finished attending to me and I left about twenty 


minutes or fifteen minutes, twenty minutes after that. 
Q Did you have any further conversation with him at this 
time priox to the time you left the office? 


A, He gave me pills. He just said if I had extra pain to 


et the prescription and take a pill and nothing more was said. 
< « ? 


Q Were you by yourself 
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No, my son ha@ driven me there. 


Your son's name, please? 


Azfal Raza. 


And did you encounter 


Yes. Almost within two hours, by four o'clock now it 
-iwas; when I got into bed my bedside clock said five after three, 


and by four my tongue got paralyzed -- I could not move ny 


tongue, and the muscles on my neck were rigid, and it was only 


with a baby spoon I could put it in and twist it to get water 


trickling down and I asked my son to please contact Dr. Sullivan 


and ask him what I should do. 


2 Do you know what time you left the dentist's office? 
Lh It was coming on to after two o'clock. remember 
this very clearly because my son had a football game at one- 
> | 
thirty and he had asked me going there would he be in time and 
I said, "Oh, we might be back in an hour." and he missed one 


hour of the football gate. ; 


Q. Alright. Now you brought it down te about four o! 


-Clock when you were having trouble with your jaw? 
A It was very intense pain. I was in very bad condition 
but by four o'clock my tongue was paralyzed. I couldn't move 


my tongue. It was huge in my mouth and I couldn't. move it. So 
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I said, leas a the doctex and tell him and ask him what 
should do." | 
0. Alright. ‘Sowhom did you anne that request? 
A To mv son. 


Nave? are sre tae ° . ee we - 
9. ANG G2ha YOu voce ave ais 


y 


instructions From the Doctox? 
in- 


. 


Did you take the pills? 

I dia. < 

And id relieve the problem? 

No, it ¢ > really. ‘Ie didn't help me at all. The 


pain was very severe a this time I couldn't move my head. 
: And by eight o'clock I asked my son -- and he was 
unwilling. He said, "I called him once." said, “Would you 
aki him and tell him that I am in gxéa ain. I am 
ng very much and what should £ do." 
Did you receive any further instructions? 
a fy son caiied the Doctor and nothing explicit was said. 


.He said that the Doctor “Just take.the pain killer." 


0 Did there come a time when you had any further conver~ 


stion with DR. Sullivan? 

h No, not until he telephoned. This ee a SaturGay. He 
telephoned on Sunday afternoon, I didn't speak to him at that 
time, and asked me to come to him on Monday moxning for an xoxeue 


0 Did you ox someone at your house call him on Sunday or 


did he call. you? 


A, He called us on Sunday aftexnoon and my husband gave 


me the message that, “Dr. Sullivan wants to see you tomorrow 
moxnaing #& ten o'clock in his office," 


0. Alxight. And @i¢ 9 to Dy. Subliven? 


a I went. 


0. Aniwhat, if anything, happened at the 


a Well, my hushand had to help me. My sion left back for 


his college and I couldatt move and get out of the bed so my hus- 
band had to practically carxy me into the car, and I walked with- 
Y = - i 
great difficulty. 
AP 


And Dr. Sullivan took an X~-ra ad ijt was very 


difficult, and it was excruciating when he had to put the little 


. ah , . ap | 
plate in to take it, but he did take it ~- he took an X-ray -~ 
and we came home. 
Q Did he tell you anything about what he thought or did 


| 
No, he @idn't say anything at that tine. 


° * A ken - 
Did you have any further conversation with him? 


. 
Well, within a couple of hours my husband said, "Dr. 
Sullivan wants to talk to you on the telephone," and I did. Ana 


he said, "Mrs. Raza, you have a break and I have made an appoint- 


ment now with Dr. Mead. It is out of my hands.” And he-was 
very concerned an@ said, “Keep in touch with me, and your 


appointment with Dr. Mead is tomorrow morning at --" ten or 


eleven o'clock -- I forget. 
Qa This; would have been still on Monday? 


A No, he called ine on Monday afternoon and my appointment 


+ 


De. Mead was on Tuasday 


¢ 


Yes. 


Monday aftexnoon? 


0. you say he told you at that time there was 
break? 
A. ie said, "Mrs. Raza, you have a break and I have made 
.ppointment for you with Dr, Mead," because I didn't know 
And Gid you in fact keep the appointment with 


Q What, if . happened with Dr. Mead ~~ how were 
you treated? , < ; 
A When XZ entered, the break didn't register in my mind 
very strongly, but when I entered the receptionist asked me my 
mame and had I been there before, and I said Dr. Sullivan had 


made the appointment for me. 


0. If you will, Mrs. Raza, don't relate the conversation . 


with the receptionist. ; 


Lh ight. She just a "¥ou axe the lady with the 
fractured jaw.” 1at's when T got a shock to heax about it. 
And the Doctor startad exeating ue and he took X-xays 
| of tell 
me about 


ALL I was concerned with was that £ would 


enough to catch a plane on the 25th of November! to go to India, 


and he said he did not know at that time, but he did not wire 
: 
‘my teeth until the first of Decembex. 
Q ‘Alright. This is now the 22nd of November that you 
| 


saw Dr. Mead? 


A. Yes, my fixst appointment with Dr. Mead. 
- | 
| 
Q. ‘Now, what if any treatment aid he give you? 
3. Me cleaned it up and I was not ready to -- he found 


it was septic. I don't know at h ) + I was there a 
time and he took X-rays and ‘se 7a not sure whe- 
I would have to come back in two days. 

Q Did. you go back in {70 days? 

Pi Yes, I went back every second cove to | hin. 

Q. For how long? 

A Until the first of December wees my teeth were wired. 


‘“@hen on the second time I went he took another. X-ray and he said 


there was a fractuze and I would not. be able £6 leave fox India. 


(oa Alright. e ra | 


4 


A But he could not wire Re teeth wnt? the first of 
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December because I had tie condition which he was clearing 
up. 

you will please, as best you can, over 
the 
the court, please, and the jury, 
inconvenience and trouble you were having. 
: A Oh, yes. 3 about almost to the 20th of December I 


was in the utmost ; The numbness, the paralysis of my 


tongue had cessed -~- wasn’t that bad. After three days I 


recovered my toncue. 

But the neck muscles were very rigid and I was getting 
excruciating pair s my £ace and Dr. Mead mentioned to me 
that this is nerve pain and it was a crawling sensation the 
whole time as a milijon insects were crawling on me. 

And I couldn't lie down for three weeks. At night Xx 

t up and go to sleep sitting up because any time there 
was any movement it would be this exa wiing sensati ; that 
continued. 

om until the 20th of December, 
and then there was, while my teeth were wired to the 8th of Jan- 


5 


mary from the first of Decembex, so Dr. Mead -- I had to keep 
at ie 5 
going to him twice a week and he checked it. 


An@ there was loss of weight. And on the first, round 
about the first of January at discovered | that I had a-patch this 


big which started with my, hair Line that concerned me very much 
g 
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And Dr. Mead sent me to the dermatologist in his build~ 


I had to start ries of visits to the dermat tologist 


and he said-- 


you. 


THE WITNE Well, ZI had this bald patch on my head 


which got bigger and I was obliged to get a wig. 


THE COURT: Coujd you indicate the place on your 
head where-- 


THR WLENESS Yes, right here. (Indi¢ating ahove 


approximately the middie of the foxehead.) 
BY MR. DUKES: 
Q When the pa reached its largest, ™ Re approx~ 


jmately what size was it? : 
A Oh, not moxe than this. 
“ 


Q. Now, when did you begin to get bet ctex? When dia you 


begin to feel that you were getti ing bettex? 


A Oh, I began to -- the pain when numbness was there, 
after my teeth. were un-wired, I began to eat and § get nour -ish~ 
ment. Up to that time it was difficult. x began to slowly re- 
gain my health with shots and vitandns and things. 

But my face was ~- this part of my face was numb for 
two or three months; starting from here, to hexe, I had no feel- 


ing at all. And I went toa neurologist to ask him if I could 
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go on a trip to India that summer at least, and he said these 
nerves take half an inch to grow a month (sic). 


pas 


0 low Long Gid you continue to see Dr. Mead? 


8 January. Tibi 


And did you see him again? 
A, Yes, I saw hiin at the end of Janaury and I wanted 


keep making sure as £ was very anxious to get to India. My 


father was very il] and d assurance from him whether I 


could go in the condition I was, so I kept going to him from 


= 


that point of vicw. 
Q . Can you relate to us, please, what your condition wes 
as much as four to si ionths after the 19th of November? 
A, G@he pain, it gradually began wearing off and very 
so after four months it was this part°had recovered 
numb for about half, half was numb. 
And my teeth were never the same. There was great 
pain and numbness at the bottom of the teeth, the whole jaw. 
Q How long after the incident on the 19th of November 
ake to reach essentially your present condition? 


A. Oh, I wasn't myself for a year because on account of 


. ’ 


my teeth wired I couldn't get nourishment -and it was a 


problem. in very bad condition. 


did go to -- May I left for India. I made a decision 
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to go unwell because I was afraid my father would not live, and 
4 in| 

I went. And my people saw me and found me in very poor condi- 


tion. 
mux cond 
s msch better. i had recovered. 
much better. had gained weight that I had lost. 


But I had the numbness. It was gradually getting 


smaller but the sensation of drooling -- I went to Dr. Mead when 
I came back from India and I told him that I stall “have a 
drooling. I dxool all the time. I keep mopping up but there is 


nothing -- a crawling sensation. And he said itt would take 


time. He could not say. 


Q As much as.a year after the accident, other than the - 
physical descxiption which you have just described, was the 
cdndition such as to prevent you fron going anything, aid it 
cause you loss of sleep, was there anything other than the con- 


dition you-have just described? 


A I was not 2ble to go to work for about a year and then 


it was alright after that, but it was an uncomfortable feeling.- 


| 
I still have it. Now I have two fingers here that are numb, and 


even two teeth are numb, and in wintertime they bother me a lot, 
and in air conditioning I feel as though I am arooling all the. 


time. . 


That's present in air conditioning? 
Pp 


A Yes, it is very bad in an air conditioned room. It is. 
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wunconforteble. it numb. I have this paxt numb now. 
7, January, February -- three, 


very 
during December 


Q Mrs. Raza, 
four months after Novenber -~- other than tual pain which 
suffer in your 


at the time. And after 


22 ; : 
we were citizens countxy my husband had been employed 
job was overseas, and he came back for citizen- 


ad his 


all & had a smal 


n the week report, 


recently a 
co withi 


and had 
contract for his job, and he had 


me an@ mind the baby. 


Leep in a separate room and he had 
get a full tiie maid. And 


at home w 
to take 


I had it 
charge of the And I couldn't 
inanelal condition and we had changed countries 


_we were in bad j 
Ana@ it wes very great inconvenience. 
Ss not able to be of any assistance in thehouse 
, till the end of January. 


Iowa 


nokw<2 housework 
Q € you will revext with me fox ‘cs. Kaza, 
to the time of fifteen ox twenty minutes prior to the actual 
the tooth on November 1¢th in Dr. Sullivan's 


do any of ny 
a EEO SG 


extraction of 


office. 
If you will, please, I would like you to relate for 
if you did, that Dr. Sullivan seem- 


what was happening at 


me when you first observed, 


ed to be becoming excited, as you said; 


that tine? 
A Well, he was just, it seened to be,. breathing harder 


and using all the methods that he knew. This tooth was giving 


him alot of trouble and ha just idn tt extract 


getting differen: implena 


and breathing wane and, you know, just exclaiming, sort of 
muttering, sometimes I didn't hear. . Just the Senos condition 
of he was bothered himself, exceedingly bothered. 


Q Now, wes the condition which you described transmitted 
in any way into the manner in which he was treating your mouth? . 
5c . 
Was he using any-~ 


VB I can't say that. 
: | 
THE COURT: Did you see the tooth after it was ex- 


tracted? 2 


amaicedn Your Honor. He showed it 


to me. In fact, he showed it to my son, too. 


THE COURT: 1 aid it look Like? 


THE WITNESS: t was a big thing. He called it a 


monstex, and it nad a hook soct rf Feet | 
THE COURT: Was an X-ray -- when . the first X- 
ray made by Dr. Sullivan? — 

; TUE WISNESS:;  On,the 16th of, Novenbel which I first 
went to him. : : 


Tun COURT: Did you see “that x-ray? 


THE WITN) No. He brought it in but he said -~ he 
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Gid not look at it particularly. I 
him, you know. L was in his hands. eis said it was a badly 
impacted wisdom tooth and causing all the trouble. 
Tan 
BY MR. DUKES: 
Q Bid he nention anything about eaypsont ot 
fracture or any unu al trouble of any kind? : 
MR. MURPHY: rf Your Nonox please; not only 3 
Nr. Dukes is now testifying. 
BY MR. DUKES: 


0. Mrs. Riza, if you will eieseee tell us exactiy what, 
if anything, Dei. Sullivan did say to you about the X-xey when 
he did show it to you. 
THE COURT: ; Lo ; that did Dr. 
Yes. I would Lik : > to tell me every- 
he did say about the x-ray when he showed it to her. 
THE COUR?: 
THE WITNESS: “He se! ve an impacted wisdom 
tooth that is causing all the trouble and I advise you to get it 
ont as soon as possible." 


BY MR. DUKES: 


Q Did he say anything else ox discuss anything else 


about the X-ray? 


A No. 
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Q Alright. Now, Mrs. Raza, as best you recall, what is 
the nature of the emount of force that was imyoaved in attempt~ 
ing to remove the tooth ~~ is it a gradual lifting or is there 
| 


a time when sume focce is involved? 


ang he had been coming sound an ditterent positions 
| 


te get hold of it and as far as I could tell from t 


trying all he could. 


And finally when he did get it out I felt, as X said, 
my eax had been wrenched. I really had the feeling that my ear 
had been wrenched. j 


: “ se ale 
And he said, “It is out," so I presumed it was out, 


was great force while he was pulling jit out. 
Q Have you any approximation as to what period of time 


was actually involved in the intense attempt to remove the 


tooth? rea 


d. Well, after L got. the last dose of nevocain he was 
. . | i 
going on attempting it, and IZ would say the last half hour he 


| 
was really working on it. : 


Alright. That is all x have, Your 
THE COURT: Mr. Murphy? ss 
MR. MURPHY: No questions, YourHonor. 
(Whereupon the witness was 


excused.) 
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MR. DUKES: ; Your # J : Will call Mx. 
Whexeupon 


was colled 


for the plaintif££ and after having first been duly swoxn was 
examined by counsel and testified as follows 
DIRECT EXAMINATION 
BY MR. DUKES: : 


* 


WiLL you state yours full name and present reside: 


is Azfal Raza and I. live at-- 
nue COURT: Mx. Raza, I would like fo: you to spoak 
much, much slower. 
WITRESS : Certainly. 
fhe reporter here takes down everything 
you say and she wants to 
Now, you were asking him sone guestion-~ 


THE WIGNESS: 444] South Thirty-Ons Street, Arlington; 


BY MR. DUKT 


An@ where were you on the 19th of November 1966, if 


$1 


you recall? 
A. I was living at hex house that day. | 


0 Did you have occasion to accompany her to a dentist? 
h. L beg yourper 


0. Didi you he pecasie: accompany hex to a dentist? 


h. Yes, I dxove 

Q And do you know who the dentist was a did you see hin 
er do you know who it was? . 

A. “It was Dr. Sullivan... 


Q Alright. Now, did you also accompany her when 


left the dentist's office to take her home? 


LA Yes. 


Q I£ you will, please, Mr. Raza, as best you can, describe 
what you were able to observe about your mother fron the time 
she left the dentist's office on RovenDen 19th over the next 
ie 
two or three days. | 


A Well, the next Gay I left fox South Carolina where I 


attended school. 


I drove her back from the dentist and she was still 


under the effects of the -- whatever was used £0 kill the pain, 
and by the time we reached home she was in considerable pain, 


and-~ 
Q Excuse me. Approximately what time aia you leave the 


dentist's office, if you recall. 


7 Around two, two-thirty. 


5 


Go ahead. I'm sorry. 


vou observe that evening, if anything? 
| called 
‘eally in pain and she 
t able to sleep, and asked me if I could call the dentist 
she had gone to, to tell him this and see what she should do. 


Q Alxight. Did you have a conversation with Dr. Sulli- 


“van? 


and he. say? 
in, that she was in 
things he had given hex wasn't working, 


she could do and what did he recon- 


And what did he 

And he xeconmended that she take two of the pills that 
he had given her. 

Did he give you any other advice? 

That she should rest.’ 

Did he make any comment about her condition? 

No. 


Alright, six. Were you at home the next moxning? 


Yes. 


What, if anything, did you observe. about your mother's 
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condition the following moxning? 


» 


A. I called the Doctor again that evening. And that even- 


ing and the next morning she was still in considerable pain. I 


didn't know Lf she had slept ox not. 
0 Alxeieht. What time did you leave? 
Around ten ox eleven in the moxning. 
What was her condition at the time you left? 
Very bad. She was still in considerable pain. 


Was she in bed. 


Yes, she nad been in bed all the time, 
MR. DUKES: Alright. That's all have, Your Honor. 


MR. MURPIY: No questions, Youx Honor. 


TEE COURT: You may be excused. 

THE WITNESS: Thank you. 
(Whereupon the witness was 
excused.) : 

MR. RUKES: ° I* Your Honor please, cal? Mr. Raymond 

Hayden. (sic) 2 a | 


Whereupon 
| 
| 

was called as a witness 


HAIDER RAZA 


for the plaintiff and after having been first duly sworn was 
examined by counsel and testified as follows: 
DIRECT EXAMINATION 


BY MR. DUKES: 
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Rould you state your full name and your present resi- 


dent address, 


Haidex 


to Mrs. iifrene Raza? . 
were you living together in November 1966, Mr. 
- | Raza? 

A 


Q xiod the middle of Novenber 


when she went to sce 


Sixe Now, on the eve £ November 19th, 
I’ believe was a Saturday 
pid you notice anything unusual about your wife? 
Yes. 
What aid you notice, please, six? 
Well,! she had come from the dentist-——- 
THE count: Would you raise your voice a little 
please, so we can hear you? 
BY MR. DUKES: 


Q L£ you can, please, sir, so that the jury can hear 


also the court, and Mr. Murphy, can hear you. 
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A Alright. She had come f£raathe dentist. She was 
great pain. I remember she didn't talk very much because 


she couldn't eat very much, she couldn't eat 


acer out 
At that, tine we knew she had eg the dentist but 
we didn't know what the Soneiioaconiras | 
Q Alright, sir. Wit thout regard to the dentist, if you 
will, please, I would appreciate if you will tell me, over the 
next couple of weeks what, if anything, you observed about her 


condition. pia she contifiue to have pain? 


a Yes. She was in very great pain, not: for a couple of 


weeks but for the two montis time which I had to stay at home 
after the time she visited the dentist. - : 

During these two months, as. far as I remember, she 
took no solids. Any food which was cooked hot had to be cooled. 
Anything cold had to be warmed. She was feeding through as 
‘mostcof the tie. 

I had to frequently drive her to see the dentist whom 
she was being treated by. She also had to see another doctor 
about her haix which she had Deen losing considerably. 

‘During this period’ I had to look after the child most, 
of the time. 


We had to have help in cunioe a week during this period. 


I had come to Washington coo a job which I had overseas for my 
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% shovld have gone back shortly after. 


MURPIL If Your Honor. please, may, we approach 


DENCH CONTE 
Shere is no claim 


this gentleman's own lost time st I think 


’ 


Z will cut 


ssiatar 


MURPHY s fon't thi time losses 


THE COUR Z thought you were trying to indicate 


hex condition. 


only extent to ener he 
cussing his activity was t < shows the thing gs she could not 


do. 


MR. MURPHY: E Save no objection to him desexribing 


what she is doing but not his lack of activity. 


MR. DUKES: Albright. 
BND OF BENCH CONFERED NCE 
BY MR. DUKES: 
Q Mr. Raza, if you will please, eo us to what degree, 
if any, Mrs. Raza was disrup an her nox cma daily routine duz- 


ing the two or three ‘months a - November 19th -- what things 
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were there that she normally did that she was unable to do? 


A Well, for one thing, she could not speak over the 


phone. I had to do it or somebody else had to do it. 


she do the hous ipiag’ and shopping 


to do: 


How long a period of time was it hefoxe she resumed 
substantially her normal daily activity? 


a. I left the héme for my job after two months. I felt 
she was ~> I couldn't stay any longer because of personal reas- 


ons, but I felt at that time I: could leave hex. - 


Q She could get up and get around? 


“A Yes, she could get up and get around, but still very 
restricted in hex diet. 


Q Did you ever have any ‘conversations yourself with Dr. 


Sullivan? 


A Well, I had to take my wife back there for a second 


time and the only thing which I remember the Doctor telling her 


was that it was a very difficult extraction and he had never 
al : 


extracted a tooth like this before. 


MR. DUKES: Alright. That is all I have, Your 


Honor. : 


MURPHY : No questions, Your Honor. 
| 
(sIhereupon the witness was ex- 


cused.) 


May we approach the bench, Your Honor? 
: | 


THE COUNT: 


that comp! 
this morning. He is SURPOSc to be here at one-thirty, if the 
couxt does not mind. 
THE COURT: You expect Dr. Mead by one-thirty? 
MR. I UKE Yes, 
THE COURT: Then you want to adjourn until 


thirty, is 


right, and he will 


MR. DUKES: 


THE COURT: Members of the jury, we axe now going 


to have the luncheon rccass. You are to keep in mind the admoni- 


tion I gave you that you are not to discuss th ease with anyone. 


fhe luncheon recess will be from now until one-thixty. Please 


be in your seats. promptly at one-thirty. 


(Whexeupon the court recessed for 


‘ 


the Luncheon period.) 
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AFTERNOON SESSION 


THE COUR: You may proceed. 


MR. DUKES: Plaintiff calls Dr. Stexling Mead. 


Whereupon 


STERLING G. MEAD 


ess for the plaintiff and after having first been duly sworn 


was examined by counsel and testified as. follows: 


DIRECT EXAMINATION 


BY MR. DUKES : 
Q Dr. Mead, would you give the court your full name, 
please, and your present resident address. | 
kh I am Dr. Sterling G. Mead. . My address is 2520 L Street 
North West, Washington, D.C. 


Q And you have an office address? 


A That is the office. 
a That is the office address. 
THE COURT: pr. Mead, will you incline that loud- 
speaker toward Ste ai 

_ THE HIGNESS: Thank you. 

BY MR. DUKES: 


Q. Dr. Mead, would you relate briefly your basic quali- 
fications, medical qualifications, - educational background, how 
| 


long you have been practising, and so forth? 


A I am a graduate of Georgetown University School of 
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post graduate work at the Dist 


Columbia General Hospita Ackaitted to practise oral surgery, 


Dental Association, Mid Atlantic Society 


ington Society 


as an expert, Your 
Honor. 
ZI would so stipulate, Your Honor. 
THE COURT: Very well. The court so xules. 
BY MR. DUKES: 
0, Dr. Mead, did xe come a time when you esis in con- 
tact with Mes. Irene 
A I examined wes. Raza, as far as my memory is, 
on November 23rd, 1966. 
Do you recall how she happened to come to you? 
She was ceferced to me by Dr. Walter Sullivan. 
Did you have any conversations yourself with Dr. Sulli-~- 


to the time you saw her 


Yes, Dr. Sullivan cated me prior to sending her in. 


And what did he tell.you about Mrs. Raza? 
He told 1 Re he had removed an dinpact ea lower-wisdom 


tooth and that she had been having distress, and that he would 
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like me to look at her to determine if there could possibly be 
a fracture of the jaw involved. | 


he offer any opinion of his own as to whether or 


aid there come a time when you actually examined 
A I examined her on November 23rd. 
0. And what, if anything, did you find, Doctor? 
A. At that time she had what we call trismus, which is 
. the inability to open the mouth to the fullest Ltone She was 
| 
having a good deal of pain and discomfort. | 
We took X-rays of the jaw at that time and we could 
determine no fracture or break on that date. | 
Subsequently we put her on some antibiotics, axessed 
_the wound, and put her on sedation. i 
Q Did there come a time when you did discover a fractu 
A. Approximately a week later if my memory is correct. 
We took additional X-rays and at that time there was a fracture. 


Q And what was the nature of the fracture? 


I don't understand the question. 


A 
Q What was the nature of the fracture? : 
a 


It was a vertical fracture with no displacement or no 


gross deformity in the amount of displacement of bones. 


Q Doctor, TI hand you a @iagram and ask whether in your 
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stantially represents what it puxpoxts to. I won- 


Gered if it might be helpful i: u could show thé jury, if 


there is no objection, essen .ly where the fracture was -- what 
yeu found 

A, t Ax WAS vonen the Left boey of the mand: 
right through this. 

THE COURT: , Doctor, I wonder if it wouldn't be 
better if you would stand midway to the jury box, but you will 
have to Speak up louder so thet the reporter can hear what you 
say. 

is the body of the jawbone, lower 
ebonen the ay of the wisdom tooth here. The frac 
roughly xight through 


this answer your question? 


DR. Mead, 
x axea round the jaw? 
No. Nothing thatwould not be 
Alright. 
THE COURT: May I see that? 


DUKES: Yes, ma'am. 


THs COURT: Where is the area that your spoke of 


where the fracture was? 


. 


(Whereupon the witness replied by 


indicating on the diagram.) 
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BY MR. DUKES: | i 
0. At the tine of the original examination, Doctor, ox , 
any time during the immediate successive observations, did you! 


Ro eae we ona ~ Dn ny me one oy 
aLscover eny ne GAMAGO 


i, 1 hed present what we call a para~ahesthesia which 
t 


is a word meaning numbness. She has had and s 


ill has some numb- 


ness. . | 


’. 2 


Q fo what extent did 


damage manifest itselZ in any visible symptoms -~- what did she 


look like? “i Tae aad : 


A Xt has no relation to appearance at all. 


Q She is not swollen at all? 
A Oh, yes. On November 23rd she had sw 
is not a result of the numbness<- 


Qa: What @id it result from, 
ra The removal of the impacted tooth. 
0. Doctor, have you an opinion from your, observations as 


’ i 
i 
i 


to what caused the fracture? 


i, No, six, I don't. I wasn't present at that time. 
Q. Do you know -~ I think you did say you knew from Dr. 
ane | 
Sullivan he had extracted an impacted wisdom tooth? 


A. This is correct. 


Q Is it noxmal in extraction of an impacted wisdom tooth 


to suffer any sort of fracture? 


MR. .MURPHY : If Your Honor please, I don't think the 


question is properly franed. 
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COURT: In what way? 
MURPRY If Your Honox please, we are not 


catistically normal. 


juestion, please, M: 
the reporter 
question as follows: "Q 
1 in extxaction of an im- 
pacted wisdom tooth to suffer any 
sort of fractuce?") 


WELLNESS : Not as a normal pattern but, of couxse, 
possibility with removal of any wisdom tooth. 
” DUKES: 
Q Did you observe anything in your exeminetion of Mis. 
Raza about the tion of her jaw or anything about her jaw 
that would have made 
tion? 


A z : seen 


the pre-operative X-xeys on that case so I would have -no idea Of | 


what was present. 
You did not see the X-ray that was ma 
‘previous to the time that the extraction was made? 
THE WITNESS: No, I @id not; Your Honor. 
BY MR. DUKES: . 


Doctor, have you an opinion as to whether or not a 


broken jaw and or nerve damage Cars a character as inj:the 
Light of ordinary expericnce is like occur except as a 
result of negligence in extraction? | 
HR. 
i 
SHE COURT: I'm afraid I will have to sustain the 
objection. : 
BY MR. DUKES: 
Q Doctor, are thexe proper procedures for extraction of 
_a Wisdom tooth? 
A. There are various techniques and combinations of 
techniques which are custonarily used. 


~ 1 And assuming that an oral physician or someone operat~ 
ing in an impacted areca followed bas ically one, of these pre- 
scribed procedures, I take it there would be no DEAE e2Cey no 


g | 
procedural negligence. He would then have Gone that which his 


experience has taught him to do? | 
A That's correct. 
re Have you an opinion, Doctor, as to whether it is poss- 
ible in the process of Following such normal “and accepted proced- 
ure, to follow procedures in such a way that damage results? . 
For instance, is it excessive force 
although using the proper instruments and using them in a way 


which otherwise would have been proper had noe excessive force 


been applied? 


MR. MURPHY: If Your Honor ees I object.. We are 
. . | 


not dealing with possibilits 


THE COURD: that we 3 8 in here is pro- 


bability 


COURY 


BENCIL CONTERENCE 


It is oux contention, Your Honor, that 
> was done-- 


You axe asking about possibility. 


Well, I used the word -- well, yes ~- 
whether one can be negligent although using the proper procedure 
then he must have applied too much force. 

THE COURT: That @id you want to say? 

MR. MURPHY: If Your lionoxr please, in the first 
place, I think the guestion comes down to a question of judgment, 
professional judgment, as to how much force is needed to extract 
the tooth. 


dentist what the pxroceduxe 


MR. BUKES I perhaps should do all that. TI first 


wanted him to say whether or not he could do it at all. It is 


possible, for instance, that there is not enough strength in hu- 


man hands to be of serious danger in this particular operation. 


MR. MURPHY: Well, we all know that that-isn't so. 
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THE COURT: . Well, go ahead. 
END OF BENCH CONFERENCE 
BY_MR. DUKES: 
rou, Docrver, whethex you have an opinion as to 


whether or SY @ negligent in folllewing a prescribed proper 
procedure simply by the use of excessive force in following that 


’ procedure. i 
| 
We are talking now about extraction of an impacted 


wisdom tooth. 
A I would say no. 


Q There is not enough strength? 


\ 


A, If you are following accepted procedures you don't 


use excessive force. ! 


Q The procedure 14 ° tend to prescribe also the 


amount of force and so forth? 


A. That's right, sir. 


re How does one know when one is reaching! breaking point 


or danger point in the process of an extended extraction? 


ox I can't give you an intelligent answer to that ques- 
tion. There is no way that you can adequately do so. I think 


that you are gauged by the severity of the impaction, of the 


amount o£ bone, the condition of the bone, and these are intan- . 


Gibles) to answer your question. ; | 


Q In the process of an exoniete Zon or the process of 


extraction, Doctor, which you yourself might perform, in your 


opinion, would you normally reach 


& Guestion of what 


4 


fe 


accepted 
MR. 


DUKES : 


“ne 


BY MR. DUKES: 


0. Based on 


ean 


course of operation 


process of extraction has 
that some point of excess 


I would say the 
Are you telling 
Incther words, 

procedure in which if 


doing this, you know be 


you have and pari 
answer and if you, 
ically using the correct 


BY MR. DUYES: 


standard 


accepted 


doce 


you follow 
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a point , of a given patient 


e have predetermined, where 


Cours 


cd which I bette: not 


ao 


this Doctor would do but 


oa ae. 
i 


of practice. 


standards ctice, Doctexr, in the 
s there me when one in the 


some Ste 


7 


there is a point in a given accepted 


the lines of procedure, of 


xs 


nana -- to.answer your question. 


you know beforehand 


.tion of how much structure 


is contained in that 


the correct procedure, you are automat- 


amount of pressure or force. 
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Q. Then 3£ the coxrect procedure is £oliowed, Doctor, 


s 


tand you to. say, what amounts to a sort 


including, as I unders 


of predetexrmination aboutlow much force may be applied and shouid 


be applied, can one 
a fracture to occur? 


A Ordinarily, no. | 
: aes 
Q Under what circumstances, Roctor, might it be normal 


for a fracture to occur? : 


A. Would you repeat the question? 


0. Under what circumstances might it be normal for a 
. - | 
fracture to occur -- are there circumstances under which one 


could expect a fracture? © ; 


~/ to» MR. MURPHY: I think the question ought to have more 


: 
of the circumstances in it, Your_Honor. Broken jaws can occur 


from a lot of circumstances, 
MR. DUKES: I am xestricting the guestion solely 


to ‘the extraction of impacted wis@om teeth,’ Your) Honor. 


THE COURT: L'11 overrule the objection. 
THE WITNESS: Will you restate the. question? 
BY MR. DUKES: : 


Q Are there chives NO undex which in the extraction 
of an impacted wisdom tooth one might expect a broken jaw? 

A066 OYes, six. | 

Q . Ana what would such circumstances be? 


; : ! < 
A. There are circumstances where a person, has.a very weak 
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bone, either because the impaction is so deep towards the bottom 
of the jaw ox the interior of the jaw, or in some 


there is di nS@Q LUSeLE in the bone 


: 2% 
ae 37 tnese 


tave, you might 


Q And where that occurred, Doctor, is there anything 


about normal procedure as to whether the patient should be 


I object, Your Honor. There is no gues- 
tion as to Z Your Honox, no claim made as to that. 


2 


THES COURT: I don't believe you heve raised any 
. oof 


question here about the advice. 


MR. DUKES: iy We approach the bench, Your Honox? 


Tiles COURT: 
BENCH CONFERENCE: 
MR. DUKES: The man is asked in to determine whe- 


thex or not there was negligence in failing to give advice. 


f. c 


The Doctor did not fi Ei : tuation or he would have 


MR. MURPHY: I would think he would have to know it 
before he could advise it. 
WR. DUKES, That's the point. There were no such 
circumstances or he would have advised her. 


I am not trying to say he was negligent in not doing 


it. I am trying to. say that he did not find it or he would have 


advised her. 
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THE COURT: Go ahead and ask. 
END OF BENCH CONFERENCE 
PY MR. DUKES: 
Doctexr, in this 
situations Chat you are. 
or the type of circumstances that would make ae not nornal, 


it would be possible, to expect a fracture, would it also be 


normal at that point to advise the patient of such circumstances? 

A In some ‘ neces. In ot ther circumst tances , not. It 
Gepends upon the degree of Likeliheod. : 

0. Do I assume that the less Likelihood, the more likely 
not to advise, ox is it the other. way around? | 

A What was that? | 

Q Is it true that the lower or less 1i)} ut hood that a 
fracture would occux, the less necessity would be to advise the 
patient, is that correct? 

A That's corcect.. 

02 So that one would not ace Say undex normal proced- 
ures advise the patient if there were slight or ena oes 
ity of a fracture? 

A That's correct. 

Q But if there were substantial or great possibilities 
of a fracture, it would be normal then to advise the patient? 

A Well in my own practice-- | 


MR. MURPHY: I£ Your Honor please, I object to what 


DUKES: 


MR. DUKES: 


I aavise on the possibility only when I an faixly con- 
l happen. 

As a general rule you would not advise somebody of 
this possibility ox either that or you would advise everybody 
who walked in your orfice of this possibility which Goes not 
give confidence to the patient when it's not likely. 

0. Doctor, in your previous discussion about the amount 
of force -- advisable ox not advisable in the extraction of an 
impacted tooth, did Z understand you to go so Lax as. to say 
that once the pre~investicati 3 Lbed 
procedure set upon in the mind of the operating surgeon, that 
he no longer has any caution at all about force, as long as he 
follows the pxoceduxe he sets forth he doesn't even worry about 


force? 
A. lie worri.cs about following the procedure which involves 


the use of force. 


Q. Then is it part of the actual procedure itself to de- 


termine how much force, that's what I'm trying to-- 
A That's corxect. 
Q And what criteria does one use to make that determina- 


tion? 
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That is a matter of experience. 
Solely a matter of experience. 

A 2S ¢ 

Q And based on the ou: ‘ence, boctox, what criteria 
then does one use -~ what in ce 3 experience shows you what you 
are looking fox? 

A. I think it is a sense o£ feel that you gain mainly 
from experience. 

Q Fxcuse me, Doctor. "Sense of feel" -~\a mental sense 
of feel or a sense of feel that you actually obtain once you 
start the operat sion? | 

| 
“A = Both. ! 
Q Alright. Let's for a moment talk Bhoue the mental 
: | 
sense of feel that one acquires from the investigation prior to 


starting. 
Would you please BELTED for me how one goes about 


reaching that feel and how you transform it into the operation 
; 
You are asking me a very difficult que est ion. 
Well-- , i 


; 
A XI don!t know if I can express that in words ox not. 
| 


I don't believe vou can express in pounds pet Saar eRe You 


cannot express this in pounds per EEO inch. 


Q Combining this pre-operative feel with the actual 


touch feel, which I it one also acquires asi one gets into 


14 : : 63 
the operation, does there xeach a point -~- following the normal 
procedure ~~ where-a doctor realizes in : > case that he 


is reaching the dance: 


yan oe 


he starte, 


Does that coi Lisute in any way to his overall opin- 


ion ibout how much force can be used?. 


2 a 


A. Again, you are asking me to express something in pounds 


ber square inch which Xx cannot. 
Q Tam only asking you to tell me whether or not a point 


reached when the Doctor knows he is getting in txouble. 


> 
th 


the process of his 
from his own experience, 
h feel, a rom his mental feel which he has ob- 


tained prior to beginning the opexation, if he exceeds that 


point, is he then negligent, in your opinion, Doctor 
If Your Honor please, I think that is 


asking for a legal conclusion. That is an improper question. 


BY MR. DUKES: 


is he then violating his own procedure, Doctor? 
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A I'm sorry. I have to ask you to xepeat that. 
0 Raving gone through’ with his pre-operative investiga~- 
tion, reached a certain ieuposen ox feel, as you said, about 
far he can ¢o, having then: we t Lentars proceed 


ton, and acyuired also a certain 
. { 
amount of Tex as ¢c be acguixed by actual touch and contact 


> 


with the jaw itself, if he then exceeds that degree of force 
which his own procedure told him he might take safely, is he at 


‘that point violating his own procedure? 
: 
MR. MURPHY: Youx Honor, may I ask myself for a 


ion-of the question. 


It seems to me that the question can be interpreted 


two different ways. One, that the dentist who is operating in- 
| 


udgment. | And the other 


question is, did he exceed hi ee Do you follow what I. 
mean? Ae 

Tits COURT: Yes. ' | 
MR. MURPIY: Clearly, obviously if the dentist de~- 


cides he can only apply so much pressure and then he says, "To 
heck with that. I's going to do whatever i.7caret.to do and 


I'm not going to follow my judgment," anybody would concede that 
| 


MR. DUKES: Are you placing that in the form of a 


this wovld be negligence. 


stipulation, Mr.. Murphy? ; cfs 


MR. MURPHY: Certainly, but if he follows his judg- 


716 
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Ment and a bad result eceurs, we have an entirely differen 


* 


Iothink the dentist oug ght to know which question 


BRCRCLON =“— ANG 


2 2 


coxrect me if I do it am perl s drawing a’ @istinction 
between the fact that the dentist, of course, having all this 
information we st talked about, reaches a cextain point where 
he says to himself, "Well, J i to get it out. I'm not 


getting anywhere. I'1ll just pul a littie haxder," we all agxee 
obviously if ne did that he wom be careless; he would be 
negligent. 

Taking ‘the other side, he subconsciously, I suppose, 
becomes more and more involved in the extraction and in this 
mannez: exceeds his own pxe~-seli cel fox the amount of force, is 
that also a violation of his procedure -- if he .applies more 
force than he himselé has pxeviously decided that he 
‘apply? 

MR. MURPHY: Your Honor, again he is askin 
he intentiona Ally violates his own judgment, is that ou 
judgment. Obviously the answer is that it's true. 

It's like when do you stop beating your wife. 


UR. DUKES:. At this point, Your Honor, I am asking 


him whether by any means if he exceeds that amount of force 
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whether he's negligent, subconsciously or any other way. 
. . i 


If he gets woxked up in what he's doing and doesn't ° 


deliberately decide to do it, just continues to do it. You're 


chopping a tree and you take one stroke too many. 
- 
“- suppose you re- 


state your question. 


MR. DUKES: | 


BY MR. DUKES: 


he whole question, Doctor. We are 
; 
| 


starting with the hypothetical situation whexe an oral surgecn 


0. I will restate t 


rs 


has gone through his pre~-surgexy investigation, has detexmined 
as much as he can about the structure of the jaw and the other 


information that's available to him, has reached his own mental - 


pre-operative feel about how fax he can go safely, has also 
begun the operation and has acquired a degree of physical feel; 
contact feel, of the jaw itself, so that he now has presumably 
all that information that is going to be available’ to him about 
how far he can yo in terms of cones in this particular jaw. 

If, in fact, during the process then of continuing an 
extended extraction, he does in fact, he does in fact uncon- 
sciously or subconsciously exceed that amount of force. 

In other woncee he might sit back an houx after the 
exam and look back and say, “ell, maybe I went too far." 


But he does not, not intentionally, doesn't make up 


* 


his mind, "I just don't care." He subconsciously exceeds that 
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67 


amount of force that he himself wovid have detexmined to be ex- 


tn 


cessive, is he then violating the propex procedure, in your op-~ 


rs 


inion? 


answer, Your Honor. It would take 


you follow a corxect procedure, this would not be a question, 


COURT : ‘You are speaking so low, Docter, I 


afraid those people can't hear you. 
Pe t k 
LINESS : If the correct precedure 
not Lollow it 


the guestion. 


BY MR. DUKUS: 


Let's take the sinple part, Doctor. Suppose he 


at he's hit the danger point and he just decides 


won't matter if we go a little farther." 


Is that a violation of procedure 


He would have 


0 And would he be violating acceptable, normal, 


standards by doing so? 


r 


If he did follow the correct procedure. 


By "coxrvect procedure” your include this whole 


where he also, by some sort of experience and 


fox 


fee 


ox 


'm 


reals 


hin- 


medical 


broad 


1 
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and so forth, determines how far he can go in terms of force? 
We ‘axe not talking about just which forces to use and 
£ thing. We're talking about overall plan he acquired 
| 


ot xe 5 See} dw oy te 
ave vaolated that? 


She surgical technique mainiy. 


What was that answer? 


. 
WITNESS : I said it would involve the surgical 


technigue to the main extent, Your Honor.' 


BY MR. DUKES: ; sd 
Q Now, X.xepeat the other": phase of the! same question, 
- : il 


Your, Honor, 


Given exactly the sume circumstances,; Doctor, through 


his own excitement or being involved inithe operation the Doctor 


a . r I 
actually uses more force than he himself .would previously have 
recommended, and that he himself would later have recommended ~~ 


a@ violation of his own procedure? 


MR. MURPHY: If Your Honor please, he is asking him 
, | 


if he makes a mistake in judgment, is that negligent? x 


the law.has spoken on that question. I think you asked hin 


a legal conclusion, counsel. 
@HE COURT: L'll overrule the objection, 
: | 


QHE WITNESS: I'm sorry. TI have to ask again. 


BY MR. DUKES: ! 


faking the same circumstances where he has all his pre 
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tion, and es much es he can decides how fax he ought to 
be able to go in temas of force, duxing the process of extrac- 
point where he actually goes beyond 
neato nae) -- he 
prev- 
iously have thought to be i Broa he himselé 
even later would bave realized to be beyond the limit, is that 
a violation of the ordinary procedure? 


“7: A+ In other words, what you are asking me is that you 
. 


have a procedure that you are planning and you disregard it 


altogether and you-- : 
1, which I think you 
have already said clearly would be a violation. 

‘The other is he does it unintentionally -- would that 
still be a violation of ordinaxy procedure? Is it part of his 
jeb not to have it happen vaintentionally? 

MR. MURPHY: If Youxtonor please, if it's anybody's 
job to make sure that an accident can never happen-- 

THE COURT: Z'1l sustain the objection to this last 


question. 


Q Doctor, would you describe for me, please, whatevex 
treatment you did actually give Mrs. Raza after you saw her? 
A Yes. When we first examined Mrs. Raza, which from my 


ory was November 23rd, at that time we dressed the. wound 
Y : 
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where the wisdom tooth had becn removed to give her some relief, 
we placed hex on antibiotics as prevention fxom! infection, and 


as she was extremely uncomfortable we placed hex under sedation. 


Aftex that time, i believe. it was about a 
: if 
we wired the jaw to -immobiliae the jaw, in order to keep the 
fractured parts from moving. 


And I forget the period of time -- three weeks, a 
. - 
little longer perhans -- before the wires were removed. 
: 


0 When was the time you ‘saw her, Doctor? De you 


i dont. 
Do you recall-- . 
It has been recently. 
If I said January, wouid that be essentially correct? 


Yes. , ee i 


0. And what, if anything, was her condition ox problem 
at that time? 


A, The mouth was healeé and the jaw is healed also. She 


still has a persistent numbness on the left side of the jaw. 
4 . ‘ ' 
Q Have you an opinion as to whether that numbness will 
eventually go away? 
A It would be my opinion. 


Have you an 


. .! 
Doctor, I hand you a document and ask if. you can 
. . . | 


Q 
A. It. would be up to two to three years. 
Q. 


ee 


Q. And what is the emount of services, Doctor ~-- what is 
this bill for? 
A Would you went me to read 


Q XZ think if you'juste g 


Three Puudiec a NL y Doilaxrs. 
fex your services, is it not? 


for examination, consultation, history, 


X-rays, lateral plates, immobilization, 


Do you know Dr. Mendelson (phonet 


I‘know of him, 
De 


Did yousend Mxs. Raza to him? 


ax with what he did for her 


A. Yes, < om. 

0. Could you tell me, Doctor, hased on.what you know 
about what he did for her, whether that bill is ements a, fn 
your opinion, for cthe services he pexformed? i 

A XY can't answer that question. That's out of my field. 

0. That's what, sir? 


, 
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That's out of my field. 
You don't. know whether it is oer not? 


No, sir. 


DUKES s \isight. Your Honeox, aay I have jus 


a few moments? 

THE COURT: Yes... 

MR. DUKES: If Your Honor please, ; understand 
there is no objection to the reasonableness of it and I would 
introduce Pr. Mendelson's bill also, which is Seventy Dollars. 

| : 


THE COURT: Very well. 
BY MR. DUKES: eh eal 


0. Mead, tuxn for one moment, if. you will, to the 
subject we were on before where presumably in a normal situation 
‘ ; 


an oral surgeon predetermines in effect what a reasonable amount 
of force is with regard to a specific extraction which he is 
about to perforin. | 

| 


Have you an opinion, Doctor, as to whether if in fact 
the particular surgeon exceeds that amount of force which he 


reasonably predetermined hinsel£, as towhether he would be neg~ 
Ligent? 
i 


A, If he does it intentionally. If he does not do it 


intentionally, I would not say so. 


Q Even if he excceded his -- 


a The question is whether it was deliberate or accident- 


84 
Q. Are you s ting chat one cannot be 
careless, Doctor? 


ID RETO TW 
Pie Lal ase 


0. Doctor, From your observation of Mxs. Raza and the 
f 


unstances you found when you first observed 


epinion as to whether extensive force was used 


you, Your Nonor. 


the buccal plate? 


Ss the outer part of the bone 


avwbone system? 


0. Now, in extractince yisGom tooth,.is it necessary to 


fracture ox break away part of this? 


_ correct. 


Q- One of the methods of extracting such teeth is to 


actually break the tooth in half, is it not, with a chisel and 


hanmer? 
That's xcight. 
And the tooth Ltseit 
a bone; 
A, t » dense than bone. 
Q So in that method you must use a considerable force 
on the blow to break the tooth in half, must you not? 
A This is coxxact. 
0. And this is an accepted method of extracting this sorte 
of tooth, | 


SA 


Q And another method.that is accepted is cutting about 


the bone that holds the tooth into the jawbone and then elevat- 
ing the tooth up, is it not? ‘ 

Ro - That's xight. | 

0. And in all of this it is a question of judgment as to 
how hard you use the mallet or now hard you press with the el- 
. | 
evator, is it not? 


% 0) CU Phat's right. 

Q Matter of experience and professional judgment? 
: es 

It's more a matter of experience.’ 


MR. MGRPNY: I have no other questions, Your Honor. 
MR. DUKES: Nothing further, Your Honor. 


THE COURT: | Doctor, is there any limit to the 
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amount of time that you will use in endeavoring to use force to 
extract a tooth? 


E WAPNESS : Fhe amount of time, Your Honor? 


THE COURT: 
THE WITNESS: I In some cases, dep: i upom the 
ene might take me an hour and anothe 
ine twenty minutes. 2S 
COURT: You said-one might take 


SATII Che 


WLONESS < 


impacted teeth. All impacted teat re 1: 
1 


} 


vaciou Sitionstthat they occupy and one will 
ee than perhpas other one 
THE JRTs , i julre as long as two hours? 
THE WITNESS: dex sthesia it could, Your 
Honor. Under general ‘anaesthesia you are able to work a little 
more quickly. 
. o 
OURT : IZ you have no more questions, we can 
excuse the Doctor. 
MR. z No further questions 
DUKES: Nothing further, Your Honor. 
COURT: Doctor, you may be excused. Thank you. 
(whereupon the witness. was’ ex-~. 


cused.) 


| 
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: 


is the. completion o£ plaint 
case, Youx Honor. 
Alxicht, Membeaxs o © jury, you may 
have a shoxt xacess. . 
xetixed to the 
jury rooi.) 


MR. MURPHY: I£ Youx Honor ieee pehalf of Dr. 


Sullivan, at this time I would like to move for ia directed verd- 
ict. I think we are entitled to a directed verdict on both 
bases which the Supreme court has recognized in Davis versus 
Virginia Railroad Company, a 1960 case, 361 U. S. 354, 80 Supreme 


Court 387,.4 Lawyers Faition Second 366. 


: Sher 
Therein the Supreme Court said that the plaintiff has 


the obligation to pxovide tes timony as to what ‘the standard is 
and that there has been a variance from the standard. We have 


neither testimony in this case about the standata to be used 
SFr : 


;for ~sthe extraction of the tooth. 

= I, in fact, was the only lawyer who asked anything 
wat the actual technigue of withdrawing this ers of tooth of 
the only expert that was presented. But there has been not one 


shred of testimony that there was any departure!) from any stand- 
ard, spoken or unspoken. 
In this situation, the Supreme Court of the United 


States in this Davis versus Virginia Railroad Company, said, and 


I am guoting from page 369: 
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"No Foundation was laid as to the 


recognized medical standard for the 

treataent of such a fracture. No 
sablished, it 

follows that the offer of proof.was not 


gicis 
SUars 


fhe trial therefore, was 


correct in declining to submit the mal- 
practice claim to the jury." 


Po] 


At this stage, Your Honor, there is nothing upon which 
a jury could be instructed on in this case as to negligence. 


We've heard a lot dout damages and we heard some gues- 


tions concerning negligence but we have no testimony concerning 


. 


There is no basis for this jury to speculate as. against 


Dr. Sullivan and I would urge Youx Yonex vexy strongly to grant 
i verdict as to Dr. Sullivan. 


I realize that there are cases in this jurisdiction 


which suggest that it might be a bettex practice to submit cases 


to the jury and then N.O.V. the case. I think that when one is 


dealing with professional liability cases, this is a very bad 


7 


step to take. ; . 


A jury can be rather wild in their determination of 
Gamages, and I don't think it takes much judicial notice to know 


that medical malpractice cases ana professional liability cases 
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as against lawyers and architects, if there is any kina of a 


reasonably sized verdict get on the front page, and an N.O.V. 


two weeks latex is fine for the insurance company but, it does no 
the man whe has heen the @efenéant an dhe CASE. 

Justice in tis case requires a directed 
think. I think we shouvld have a directed verdict in this case 
at this point because there has been no evidence either as to 
the standard or departure therefrom. 

Thank you, Your Tionor. 

MR. DUKES : If Your Honor please, dbviously if 
there was negligence testimony in this case it narrows to some 
rather restricted testinony. 

In so far as the obligation of the plaintifé AS aioe 
duce standard, criteria, we don't think it has ever been the 

| i 
case, the plaintiff has an obligation to produce an entire 
operating procedure where only a particular portion of it is in: 
question. 


THRE COURT: Which portion do you consider that you 
z : x 


have shown? 

MR. DUKES: it is our opinion, Your Honor, we have 
shown that which could be shown about the ons See the proced- 
uxe by which an oral suxgeon is to determine the amount of force 

: 


he is to use in an operation. 


It's irrelevant as to this case whether he used proper 


instruments, whether he packed the tooth right, whether he used 
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7 


the elevators xight -- we never contended that he did not. The 


only~- 


THE COUR She enly thin semember about that was 


~s 7 aya Os, 
only standard there 


is, Your Reno, then I think 1 tt's the only standard that can 


be shown. We can’t make up a 1 set .sfy the 


Supreme Court if there is ne IF the only thing that a doctor 


~ 
7 


can do is to make a pr s toxy examination to determine 


himself what Dr. Mead aesexibed as fcel ~~ both mental feel fxom 
his experi. i post from the actual contact with the 
mouth and jaw. 

there is, then that's the 


one we presented and that 111 that enn be presented. YF don't 


ve've foiled by a: standard presented if that's ali 


% 


standard thexe is. 


- . Remo Pre 
-~ that's wnat the crite 
$f 


by which a doctor attempts to Gecide what's proper in that 


feel, which is the only area in which we contend that there 


wasn't any question that there was any. (sic.) 

Now the factval situation dealing with that is that 
Mrs. Raza testified firs s Your. Honor called to the attention 
of the Doctor, it was nearly a two hour operation. She was 


Snstructed to give evidence that she was having pain. 


THE I think it was longer.than two hours. |, 
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MR. DUKES: Well, maybe three hours altogether, 
subtracting maybe half an hour at the earliest for the time it 


took to give nevocain and so forth; and subtracting another may- 


. St Sao Ta eee Re me oe am Papas be) Pape ane 
be -~ she saia a.few Manvtes, Nayooc cave OF cen MILRNUCCS forrthe 


second novocain to be applied; it was probably as Tauch as two 
and a half hours, in her testimony if we calculate, in which 
she was undergoing the actual extraction EOCeSee 

She testified that after about ‘an hour or so the Doc- 
tor became quite agitated and excited and he kept using aiffer- 
ent ways. There Ano possible way in which she could know 
exactly what he was doing; no possible way that any other doctor 
could be called to explain what actually trenspied. 

And so we have a situation where, according to pre- 
seribed medical testimony (sic), the doctor himself, the cperat— 
ing physician, has to use his own Seacmente | 


We have a situation whexve if that judgment is actually 


violated, it would be the opinion of the nedical profession that 


that's negligence. : 


We have a situation where no one can possibly know 


really whether a doctor would have said it was violated except | 


the doctor himself. 
And the Court of Appeals has said -we ¢an't use xes 

k \ i ~ 
ipsa loguitur. In other words, we can't use that which nox- 


mally-- 
: THE COURT: ~ We can't use wheat? 


NR. 


DURTS : 
fore I centend, 


two tings is true. 


sr Fp 


o Po gre Ee oy pre fo on 
PQULGLAC COWL LY 


or Panes 
WK g EVs 


4 


< 


9 
Cant use res ipsa 


plaintizx£ contends, 


a 
ahs 


patentee Sie 
UG 5 
OKOUgGAe wy 


doctor 


81 
Loquitur. And thexe- 


that either one of 


in 


oving the jexy, Zrom 


the length of time the amount of force, from her 


deseription about the Doctor's condition himself he £act 


that he was getting at 


5 excited, the fact that he applied consider~ 


able force. 


s 


is no way 


LE you can't imply from that, then there 


ean: 


that any plaintiff can ever get to cou this area. 


cas 


Now, 


that may be the e, Your Nonor, but we don't think 


b 


Qe 


You know, none of these impacted 


are going to come out without force. 


MY DUKES: 


e 


Well, of course not, Your Honor, but-- 


Unless sonething wrong with 


yt 


teeth which would enable them td come out on their own. 


ok 
ae 


MR. DUXES: Absolutely concede th there is force; 


~ 
a 


they are taken out with a hammer and chisel. Obviously it takes 


some force, 
My point ex have a situation in- 
law where in this area a violation cannot be recompensed 


patient, ox we have to allow the judgment of the jury to 
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it's a fair circumstance in which its 


G& be, because if it 


| 
Gepends entirely on medical testimony t the BU StOR was neg- 
ligent, he can't he, unless he called i: consult ant, someone | 


ce watching him. | You can never 


Dr. Mead undex no process Of examination, post arene 
tion, would ever be in a position to say at one-thirty-five Dr. 
Sullivan got mad and pulled a little too hard. Obvious sly, he 
can't. | | 

Obviously, also, the patient, who is ieee sedation, . 
is under intense pain anyway, and who doesn't know what's happ- 
ening in the fixst place, can't possibly say that that judgment 
was excecded, | 

Ana therefore we have an area where either one of two 
things has to be true. Either the patsioneh his doctor has an 
effective immunity there in that one area whexe he can -- not 
the patient, oe course -- hut where he may carelessly with 
impunity go ‘yesrond that which He predetermined to be proper; ox 
a situation where a plaintiff may recover if a jury. looking at 


all the circumstances of the case, find that there appears to 


be negligence in this case. 

We contend that there ought to be some way in which 
the plaintiff gets a look at the law.. Otherwise the doctor has 
total immunity in this particular area. We contené that the law 


should not and-is not so. i re is 
: : 


94 
THE COURD: You know, thet position on res 
judges were ~~ wasn't one Washington, Mr. Murphy? 


MR. MURPHEY: dudeo Wight was 


was denied. 


MR. DUKES: How does the whole concept of 


TIM COURY: Of COUTSE, Judge Wright thought that 


shonld apply. I don't know now whether they would 


to that. 
MR. DUKES: We phresed uestion for whatever 
it was worth, and Youx Nonox Genicd 
in the eireuns tances , cextainly we 
It is clear, £ think, that in this case at this moment 


in this court 2 dt doesn't. Given that situation, and I think 


2 : 


the court is . vith a Getexias. ation of whether it is willing 
to blanket wrticular axea of medical practice with imounity, 
ox whether ; ing to t let 2 tae on the 
overall facts, whether or 

TIE COURT: fe Was a case several years ago 
where I think Sudge Lailey was the judae, JZ don't remember the 
name of the dcfendant, where Judge Bailey was reversed. 

In that case some comment was made about no one being 


present but the patient and the professional man, the doctor. 


Io csn'i xremoinbe 

MR. MURPHY: 

Your Honox. 
THE COURT: 


r 


MURPHY 


MR. 
he was only human, 

THE COURT: 
said that it was an op 
avoid PERCE a& part 

MR. MURPHY: 
Honor because it 


he must have made the pu 


because he was only human, and 


on to say, 
the record, we affirm. 
not for negligence. 

COURT: 


THE 


MR. MURPHY: 


ease they affirmed the ca 


THE COURT: 
think they did. I think 
the plaintiff out, and I 


and said, they commented 


the Court 


bedevils 


there axe other 


Ss 
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ex exactly what it was . Was 


such a comment in the 


it Goodwin? 


X don't recall 


of Appeals said he choulda't be? 


I think what it said was that he had 


ation that you had to be careful with to 


culaxy organ, and he aid puncture it. 

X can almost guote fae case to Your 
4 . 

Nid. 

coct = as saying that” 


Q 
cS 


quoted th 


neture in the course ec: ‘the opexation 


then the Court of Appeals went 
clements of proof of negligence in 


© they only quoted that for causation, 


I don't think that they affixed. 


No, 


Yes, they did, Your Honor. In that 


| 
inst the dector.| 


SQ el = 
se ga 


In this case I had in inind, I don't 
it was Judge Bailey and I think he threw 
ink the Court of appeals sent it back 


on this testimony that the doctor had 
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testified, and he had said in this particular operation that you 
had to be careful not to puncture this organ, yet he did puncture . 


at. 


me clthner way, Your Honox. 


anything more you want 


DUKES:  X think not, Your Honor. We did have 


in this record, of course, the exclamation by the doctor himself 
- that this was one| of the toughest he had ever had, or some 
such thing, in Mrs. Raza's testimony, which I think bears on the 


a 


standard. 


_But other than that, I don't think -- It is our view 


that we have got a situation where either she can never possibly 


recover or there ought to be a way where she can. You have got 
to either set up an immunity situation or allow her to recover. 

THE COURT: I take it that you are iin sympathy with 
what Judge Wright said. 

MR. DUKES: Zo say the least, Your Honor. - Well, 
at least it covers the situation if you have res ipsa. 

MR. MURPHY: Certainly Mc. Dukes is an advociate 
this situation, Your Honor, and I don't know how he would be 
he had the robes on. 

I think: sonetimes in these things, YouxHonor, we tend 


to get them out of perspective, when we look at them out of our 


a 


own field. Mr. Dukes said that this would cloak the doctor 
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with an immunity. Well, the law cloaks all professionali persons 
: | 


: 


with immunity in the exercise of their professional judgment 


are not liable for 


igation. 
Every case that is tried proves one lawyer's judgment 
wrong, and yet the law would never say you can sue that lawyer 


for having refused that settlement or not having offered enough 
: 2 
to settle it. This is a question of Judgment. | 
Now, if you can show that the bewvex didn' t prepare 


his case properly, that he didn't take what €epositions would be 


normally acceptable to take, if he didn't take care of his pre- 


trial properly -~ if you can show that this is why he lost his 


case, then you have a case of negligence. | 


But the mere 


ment is no case. 


Je have in this case testimony that the only thing we 


. Aan. 2 “ 
are dealing with is the amoynt of pressure applied -~- judgment. 


And the law must give profes sional persons protect ion for the 


exercise of theix judement. : 
THE COURT: I don't suppose there is any way one 


could ever measure. how much force a person used. of SRS: in 


that one case where they used -- ant was it, that was used in 


this case, Mr. Murphy -- what was it-that was used in that case 


that you had? 
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MR. MURPHY: My recollection of the case, Your Honer, 
where one must peel the bladder off from the uterus-- 
No, I was speaking of that case that 

MURPUY : @he Virginia Railxoad Company case? 

coun? : Yes, thac case. 

MURPHY : : n that case were this, Your 

fractured leg-~- 
THE COURT: 3 no. The one I am trying to find 
the instrument in impacted tooth case that you men- 
this moxsning. 
MURPHY: @he Keatings (phonetic) case? 
What was it that was mead there? 

MURPHY : Dr. Keatings used the hammex and chisel 
technique and the axgument of the plaintiff was that he obvious- 
ly must have used too much force with the hammer and chisel 
because he broke the jaw, and the court of Appeals said, “Uh-un, 
this is a questio & judgment. If you can show that the use of 


i 


the hammer and chisel-- a 
Well, there's no formula that ager that 
you are going to extract this if you are going to use a particu- 
‘lar amount of force. I mean all of these extractions are force. 
MR. DUKES: I think that's perfectly true, Your 


Honor. From Dr.'Mead's testimony, as a result of experience 


and knowledge and so forth, the man himself does decide how much 


« 
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force can be used. He can't say it's three pounds to the inch or 
some, such thing. but he knows himself what a‘safe area is. He 


didn't say that there was no standard. We said jit could not be 
written Gown as one, 

TT COUR: DR. Mead said 
used too much then this would be negligent, but he said that if 


he used the procedure, the regular procedure, then he would not 


be, I thought he said. 


MR. DUKES: Well, I think we had some trouble with 


DR. Mead. Perhaps it's my fault: not making clear. Dr. Mead; 

as I understood him, included as proper procedure, this predet- 
, | 

ermination of how far you can go, and therefore as long 2s you 


. : “4 - i z 
stayed within the proper procedure, including not using excess~ 


ive force, then you are not violating the procedure. In Sere 
as I understood him, he was saying that it was impossible to me 
negligent if you use the proper procedure but that encompasses 

the determination of force. | 


THE COuRTs I don' t suppose any of these dentists 


want to use more force than is necessary to accomplish an extrac- 


tion. ° 


MR. DUKES: On the other hand, X don't think it's 


. Fs | 
impossible that after one has. woxked on a tooth for two and a 


half hours, that he wouldn't like very mach to get it out, even 


if he has’ to pull a little bit harder. 


THE COURT: I think if I had been there for three 


hours I would have guit. 

Mr. Murphy, I will take your motion under advisement. 
I think you had better finish your testimony part of it. 

ROM Ss EE Yous VYonoxr please, XI would have noth- 
ing but to ask Dr. Sullivan the procedure that he took out and 
frankly I think that this is sufficiently in evidence at this 
points 

I would like some time to consider whether I will stand 
on my motion. . 

COURT: ' Mixight- How much time do you want? 
A matter of five monetce. 
We will take a recess of ten minutes. | 
(Whexeupon the court recessed for 
ten mucest) 

THE COURT: Mx. Murphy, I tried to take a look at 
this case that you cited. I must have gotten the citation wrong 
mecenee I didn't find it, & didn't find this case at all. Did 
you say 361? ‘ 

MR. MURPHY: I believe that’s it, Your Honor. I 
Gon't have the case in front of me. It's a U.S. Supreme Court 
case. 


THE COURT: Yes. | oe ao 


MR. MURPHY: The citation I have in this prief is 


361 U.S. 354. 
: TEE 354 -- well, I got what you said as 349 
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and when I tucned to that it hadn't anything to do with this 
subject. : . 

Te Goes sound like it Wouldn't have 
anything to do with the sviject from the name of it -- Davis ver- 


Sus the Virginia Railcoa 


THE COURT: I see. Well: what did you decide? 


MR. MURPHY L decided I would stand on the motion. 


THE COURT: — You would stand on it? 
MR. MURPHY: = Yes. 


THE COURT: Then you are not going ito put on any 
| 
| 


“WR. MURPHY : No. , 


testimony then? 


\ 


THE CO I am going to bring the jury in and I 


am going to let them go for today, until‘ten o'clock tomorrow 


morning and then I will let you all know what I decide. 
MR. MURPHY: Thank you, Your Honor, | 
MR. DUKES: Very well, Your Honer. | 


THE COURT: . I would like to see you all for a 
ae | 


little while after the jury goes. 


(Whexeupon the juny took their 


places in the sury box.) 
THE COUR: Members of the jury, you are going to 
be excused now for today and please be here tomorrow morning 
promptly at ten o'clock, and keep in mind the usual admonition 


that you are not to discuss this case. 
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Now, XJ will be in this courtroom for a few minutes 
longer so I don't ‘want you to come back in here today after you 
leave, but you are to come tonoxrow moxning at ten o'clock. 

now. Ge THank you. 
(Whereupon the jury was excused 


for the day.) 


THE COURT: Now, Mi. Dukes, what do you think you 


have shown now? 

MR. DUKTS: we think we have shown, Youx Honor, 
that with regard to the pressure point, as I will call it. 
: TIE COURT: with regard to what? 

SR. DUKES: With regard to the danger point in the 


removal or extraction the tooth, the standard is that a 


Goctor must of course 


2 


. thatiand what he finds 
tooth, he must arrive me standard of his own, based on his 
experience and so forth as to how far he should go, how much 
force can safely be applied to this tooth without doing some 
damage to the bone structure. That's the Seancarde 

We: think we have shown in this particular case that 


the doctor had to first, had to twice apply novocain, that he 


_was involved about two hours and a half, at least two hours, in 


the extraction of force, and about ‘halfway through he became 
excited himself, and.began to mutter to himself, and breathing 


heavily, working very hard-- 
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THE COURT: I don't xemember Mrs. Raza saying any- 


thing about he was talking to himself. 
| 
MR. DUKES: She said two or three things that he 

aid this was one of the most diffi ne teeth, extrac— 
tion he ever had. She aiso § id at another point that he was 
saying things many of which she could ‘not understand, to him- 
self. I'm sure that's in the transcript, Your Honor. He 
was saying things to himself, she said, and she couldn't under- 
stand him. She didn't use the word "muttering," L don't recall 
but she said he was saying things, much of which she’ couldn't 


understand. 


She used the word "excited." TI think also "aggravat~ 


ed," “hot under the collar," and indicated that he was very 
excited. Ne had been working on it for about two, two and a 


i 
half hours. 
ae ve | 
It is our contention, Your Nonor, that on these kind 


of facts where the only: possible means apparently from the medic | 


-alskandard, the only thing the doctor either did do ox didn't 
cam a 


do was to use too much force in this case. 
| 


So where there are visible indications that he may have 


been excited -himseif and therefore may have used force, that the 
“ 


jury ought to be able to infer from that that there was actual 
. i 
negligence. Not res ipsa but as of the judgment at this moment 


of this court at the present time-- we think it should apply. 


But where it doesn't, where you have a case as we have 
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here, where the standard really deals with .a doctor's own, first, 
predetermination, and second, execution of his own judgment, and 
whether he can be negligent or not negligent only within the 
framework OF that judgment, oniy within his own mind ox within 
his own office where no one is oxesent by ; - and the pat- 
jent, we contend that unless, uni rt sib ‘ infer , 
negligence from the actzons of the doctor himself in’ the pro- 
cess, not the means or the articles or the tools and so forth, 
he worked with, but his own action, activity. 


Unless you can infer negligence from that, there is no 


way to ever find a €octor negligent in this circumstance, and 
we feel that a jury should be able to infer negligence fxom his 
over-heated condition, from his talking to himself, from the 
things he was doing -- ‘that, plus the time itsif, plus the fact 
that there was testimony that he gave no previous warning to the 
patient, indicating, I think, XSrom Dr. viead's testimony that 
under normal circemstances had there been any vnusual or extra~ 
ordinary circumstances that he @iscovered prior to the operation 
that he would have so told her of the problem if it was any real 
Likelihood of danger. 

THE COURT: Well now, vou never bothered to get 


this X-ray that the defendant made. 


MR. DUKES: won't say that I didn’t bother to do. 


i 


it, Your Honor. Dr.'Mead didn't see it. 


THE COURT: Oh, you saw it? 
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| 
MR. DUKES: Well, I think I know what it said, yes. 


didn't see the X-xay but I had discuss sions at one time or 


another with Mc. Murphy about how it read. 


MR, NURPIUY : Lo Your licnoxr a pteasey ne 
Sullivan about it in. his deposition. I could Boe read an X-xay, 
Your Honor. ; : : 
iR. DUKES: I believe that's eS correct. I be- 
lieve I @id cover it with Dr. Sullivan in his deposition. I'm 
I 
aware of what Dr. Sullivan's position.was, but that's not before 


the court at this point and I think we are dealing with only 


what is befoxe the court. 


THE COURT: Well, you know, it is not very helpful 


to me for you just to say, "Well, he used more force than was 
necessary." I've had wisdom teeth ERESS SESS pa “Exon pexs sonal. 


experience I know that they don't get out unless ‘force is used 


and-~ 


MR. DUKES: Thats very clear in the testimony, Your 


Honor. Obviously that's true, Your HOnOZ- 


On the ot cher hand, I think att s equally true that if 


he climbed up in her lap and braced his feet on her shoulder 


3 
and yankea with both hands, why the jury-- | 
THE COURT: Now, what's this about bot th shoulders 


and both hands? | 


MR. DUKES: I am suggesting, Your Honor, that in 


this particular case our theory is that the juxy should be able 
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to infer from the doctor's actions himself that there was 
negligence. Take the-- 

TE COURT: Do you have any case at all that says 
4£ you can prove what the stondare@ is the cemmuniity for a4 
professional wan, a doctor, 

MR. DURES: Y do not have a malpractice case, Your 
Honor, in which the court has said you can infer negligence from 
what I am suggesting. 

On the other hand, there aren't too many jurisdictions 
where res ipsa is applicable. Res ipsa is applicable in this 
‘situation in many jucisdictions. 

_ THE COURT: You mean that the majority ruling is 
that res ipsa is applicable as between a doctor and a patient? 

MR. DUKES: I can't answex that, Your Honor, in 

_texms of majority, but I-- 


THE COURT: “I thought that was what you were say- 


MR. DUKES: Well, I didn't pretend’:to~look at all” 


fifty States and ‘count them. I looked at about eight or ten. 
As I recall, out'of ten I looked at in seven of them res ipsa 
cid apply. 


Now where I looked at a particular: State and it wasn't | 


clear, I couldn't find a statute, some authority, quickly, I 


just Gidn't bother looking further. 


I satisfied myself that it doas apply in many se 
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"cs honestly tell the court that-- | 


fied yourself that it does ox 


Ghat it does apply in ma any jurisdic- 


tions, but I can't honestiy teli the court that it does apply 


in thirty-one against some oth number -- I ae t sit and do 
| 


5 


exhaustive research on 
is not unknown for it to apply. It 

applied in most of the States that I looked at. 

We don't have that probilem in many cases. 

Now, what I started to say a Rees ago is, I think it 
ought to be clear, it would be clear to me, that if the doctor' S- 
actions had been somoching which in the common view anyhody 
would say was negligent-- 

For instance, if he just decided to gx ab her head like 
so and hit it with a hammer, ox if he decided to brace himself, 


: | 
put his head under her neck and just yank as hard as he could ~~ 


he's done something out of the way. za | 
I think surely a jury could infer from that, that was. 


negligent, although it doesn't necessarily-~ there isn't any 
written procedure that Zi know that says he can‘s| brace himself 
against the back of a chair or something else. 

Now, I am saying had he done sonething which clearly 


anyhody would say was negligent, the jury could infer from that 


that where his 


: 


go one step furtnex 
a jury can also in- 


were in 


you profuced Dr. Maad 


, 
KNOW ¢ 


seasons why a jav maght be 


o 


Sra 


when ne 


broken. 
asked him whether or not unde v those clr 
ies Zound such cixrm 


f it; and I believe he 


ex 


he would. 


thac point aout vV 


(iets 
K 2t 


Mr, Moray : 
£ rs 414 « 
XY than 


and what most pcop.c 


in his opinion th 
extraordinary circunstances, 


f aca 
he couna 


=F a ae > 2 
@Lihood pave 


would be advised. 
are covercd 


all of these bones 


hows all of these conditions 


xo pee See 
OUTse; You Anow, 
on Bhan 
X-ray that.s 


unless you have an 
, presumably. 
Pnere's testi- 


we Ay 


os 


MR. DUKES: ne took X-rays. 
the: operation. 


mony he took X-rays = 
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TUE COURT: Well, he covldn't even tell from his 


X-rays whether there was ua fracture. 


| 
MR, DUKES: Well, it's ouc opinion,; it's our con- 


tention, X-rays any 


of tances Yr an; isvalL circum— 


stances, that make.it likely that bone damage would have occurred, 


that he would have told her, and it's our testimony that he did 
, R 
not. 


And that's why I think a jury can RES x from that that 


he didn't find any such circunstances that cas st it into this 
unusual situation whexe you might expect bone. 
THE. COURT: Well, I somewhat agree 


Wright about the res ipsa but ZT can't overrule the Court of 
Appeals. - Oe 
Well, we'll adjourn now until ae ‘ten. 
MR. DUKES: Thank you, Your Honox. | 


(Whereupon the-couxt adjourned 


at 3:00 p.m.) 


Sune 19,1969 


10:00 an 
) 
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PROCEEDINGS 


THE COURT: Good morning. 


NR. MURPHY: Good morning, Your Nonorc 


LR. DUNES: jocd movning, YOur Honor. | 
Two doctors is -- the clerk indicated to me 
" day that either I didn't say so or didn't get marked. I'm not 
sure they really need to be. I think the figure was in the 
testimony and the other bill was stipulated to, but I would like 
to get them in the record, if there is no objection. 
MR. MURPHY: ° No objection. 
MR. DUKES: Alright. 
(Wherevpon plaintiff's exhibits 
numbers 1 and. 2 were marked and 
admitted in evidence.) 


THE COURT: You didn't want that sketch in? 


MR. DUKES: XI don't think it's necessary. 
THE COURT: Alright. 
I have given consideration to this motion that was 


made by Mr. Murphy and if I were free to do so I would rule that 


ence of negligence and calls on the defendant for an explanation 
ef why this unusual occurrence took place of breaking the plain- 
tiff's jaw when she was there to have a tooth extracted, but I 
do not feel free, in the light of the decisions of the Court of 


Appeals, to make such a ruling. 


111. 


I think in this case which was cited, Brown versus 


Keveny, at 117 U.S. Appeals D.C. at page 117, states very cleax- 


ly that in a malpractice action where the question turns on the 


yh payer intoierolt dian ian ohm inslncalii am teameaniocin'n Ero ees yo ogee : Se To npeontn ovnieoenio | ban es ales 
METLTS ANG PexrswsormMmance Os Se 2G CXCAcCMant, “cNe Lssue May 
|- 


not be resolved by the jury without aid of expext opinion. 


Now in this case, thexe was the. opinion of Dr. Mead. 


However, DR. Mead did not say that anything had. been done here 
| 


which was a departure from the standard of treatment customary 


in the community; and also he said that a broken jaw might 
: > | 
result from diverse causes. 


Oné cause might be negligence but the other causes 
! 


might be something that Gid not involve negligence at all. 

And, of course, where several causes are possible, then 
| 
none of them is proved. : 


And in this case I feel that we do not have the re- 


guisite proof to permit the case to go forward, so the motion is 
| 
granted. : 
. | 
| 


MURPIIY : Thank you, Your. Bonor. 
Y 


Thank you, Youx Honor. 
THE Will you bring the jury! in and 1. will 


excuse them. . 
ei ; 


.. GIhereupon the jury was brought 
into the courtxroon.) 


“THE COURT: You may just stand here in frént of the 
_Jury_boxy please. Se 
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Members o£ the jury, thank re sch £ sexr- 
fembers Of the jury, thank you very much for your ser 


‘Vice jn this case, and youx services will not be required further 


jetexmined by the jury- Questions of la re passed upon by the 


Judge. 
It so happens that this case goes off€ on questions of 
law rather than a question of fact. 
So the case has now béen disposed of and you may now 
retire to the jucors' lounge. 
(whereupon the jury withdrew from 
‘the courtroom.) 
I thank each of the attorneys for your helpfulness to 
the court. é 


MR. DUKES: Thank you, Your Honor. 


MR. MURPHY: Phank you, Your Honor. 


(Whereupon the hearing was adjourned © 


at 10:15 a.n.) 


bonsai bonnet, popes (Ba (Or. 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,420 


IRENE RAZA 
Appellant 
Vv. 


WALTER F. SULLIVAN 
Appellee 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 
| 
STATEMENT OF ADDITIONAL QUESTION | 


Whether res ipsa loquitur is a viable doctrine in face of 
the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE : 


Appellant commenced to have difficulty with her jaw about six 
weeks prior to seeing the appellee for the first time. (A.16) She 
had previously been to her own dentist who had treated her com- 
plaints by filling a tooth, but this did not abate the pain in her jaw. 


(A.17) The appellee, Doctor Sullivan, was recommended to appel- 
lant by a friend of the appellants and Doctor Sullivan examined ap- 
pellant on November 16, 1966. (A.17,18) Doctor Sullivan first re- 
moved the filling previously placed on the possibility that because 
of its depth it was impinging on the nerve; and, secondly, determined 
that the cause of the jaw pain was probably a badly impacted wis- 
dom tooth which appeared on X-ray. (A.18) The appellant was 
given an appointment to have the wisdom tooth extracted on Satur- 
day, November 19, 1966, a day on which the Doctor did not ordi- 
narily work, but he accommodated the appellant because she had 
an appointment to take the Oath of Citizenship on the 18th and 
desired to leave on a trip shortly thereafter. (A.19) 


On the morning set for the extraction, appellant called Doctor 
Sullivan to request that he do the extraction under general anes- 
thesia. Doctor Sullivan told her that he did not administer general 
anesthesia and that the extraction would have to be put off if she 
wished such anesthesia, and she agreed that she would go forward 
under the local anesthesia. (A.19, 20) 


The operation itself was lengthy and difficult and required two 
administrations of local anesthetic. (A.22-26) The appellant related 
that the appellee appeared frustrated and hot under the collar as a 
result of the lengthy attempt to extract the tooth, but she did not 
see or notice any transmittal of this to the manner in which the ex- 
traction was conducted. (A.23, 24, 36) The appellant quoted the 
appellee as saying it was his most difficult extraction in forty years 
of practice. 


After the extraction, the appellee was quoted as describing the 
tooth in question as “a monster” and he showed it to appellant and 
her son and she testified that, “It was a big thing. He called it a 
monster, and it had a hook sort of thing.” (A.25, 36) 


In the course of packing the socket, the appellant and appellee 
were aware of a grating sound in appellant’s jaw, and although a 


fracture of the jaw could not be established by X-ray, a clinical 
diagnosis of fracture was made and the appellant was. referred to 
Doctor Sterling Mead for treatment. 


The appellee was not called under Rule 42(b) of the Federal 
Rules of Civil Procedure, although his deposition was taken at length 
on February 8, 1968, at which time the procedures used by the 
appellee were set forth. 


Doctor Sterling Mead was called as a witness on behalf of appel- 
lant. No attempt having been made to put in evidence what Doctor 
Sullivan did by way of Rule 42(b) or use of his deposition, no evi- 
dence could be obtained from Doctor Sterling Mead as to the 
propriety of the techniques employed by Doctor Sullivan. This, no 
doubt, resulted because, as appellant’s Counsel himself stated, “It’s 
irrelevant as to this case whether he used proper instruments, whether 
he packed the tooth right, whether he used the elevators right — we 
never contended that he did not.” (A.78,79) This is, of course, 
precisely right as the Pre-Trial Order states: 


Plaintiff asserts that defendant failed to exercise the 
degree of care proper in the exercise of his professional 
practice, according to the standards in effect in this 
area, in that: 

Defendant used excessive force in the extraction of 
said tooth. | 


| 
Thus, the specification of negligence was excessive force. Doctor 
Mead testified that the degree of force used is a question of 
judgment or experience or feel. (A.54-76) 


Judge Matthews directed a verdict for appellee, Tuling; that the 
evidence and common sense indicated force was necessary and how 
much was a question of judgment and that res ipsa loquitur did not 
apply. 


ARGUMENT 
I 


THE DOCTRINE OF RES IPSA LOQUITUR 
IS NOT OPERABLE IN THIS ERA 
OF FULL DISCOVERY 


If the circumstances of a case do not suggest or indicate superior 
knowledge or opportunity for explanation on the part of the party 
charged, or if the plaintiff himself has equal or superior means of 
information, the doctrine of res ipsa loquitur will not apply. 38 Am 
Jur Negligence $ 299 or, to take a more positive statement: 

... the particular force and justice of the rule, 
regarded as a presumption throwing upon the party 
charged the duty of producing evidence, consists in 
the circumstance that the chief evidence of the true 
cause, whether culpable or innocent, is practically 
accessible to him but inaccessible to the injured per- 
son. 


9 Wigmore, Evidence, 3rd ed, § 2509, p. 382. 


Clearly, in the days of Byrne vy. Boadle, 2 H. and C. 722 (1863) 
procedures were such that the plaintiff had no way of finding out 
how that infamous barrel came to fall from the warehouse window, 
and so the Court stated that if the defendant would not disclose his 
knowledge, the jury could infer that his knowledge would indicate 
negligence on his part. 


Under the Federal Rules of Civil Procedure, the knowledge of the 
defendant is as practically accessible to the plaintiff as it is to the 
defendant. Not only may the defendant’s knowledge be obtained at 
trial under Rule 42(b), but the defendant’s knowledge may be ob- 
tained long in advance of trial and checked against the physical 
facts of the occurrence, and the defendant’s knowledge or explana- 
tion may be submitted to experts for their evaluation as the need 
may be. 


| 

In this very case, the plaintiff deposed the defendant at length as 
to what he did and said and thought during his contacts with appel- 
lant, and appellant was furnished a copy of appellee’s records. Cer- 
tainly, appellant’s able and conscientious Counsel submitted that 
deposition, or a resume thereof, to an expert for a critique, 
or checked it against texts on the subject. Therefore, in a very real 
sense, the very justification for the origination of res ipsa loquitur i 1s 
no more, and so should the rule itself be no more. 


The existence of the Federal Rules of Civil Procedure make the 
use of res ipsa an anachronism from another viewpoint. The “doc- 
trine” of res ipsa is an evidentiary inference whereby if certain con- 
ditions are met and no explanation had the case may be submitted 
to the jury with the plaintiff relying on the inference to carry his 
burden of proof. The explanation is the plaintiff’s for the asking 
under modern procedure. This immediate availability of the know- 
ledge of the defendant satisfies the requirement for the defendant’s 
knowledge so that a condition precedent to the operation of the in- 
ference is absent. Contra Bone v. General Motors Corporation, 
322 SW 2d 916 (Mo 1959); Menth v. Breeze Corporation, Inc., 
4 N.J. 428, 73 A.2d 183 (1950). 


ARGUMENT 
Il 


THE APPELLANT’S EXPERT WAS PERMITTED 
TO TESTIFY WITH SUFFICIENT LATITUDE 


The appellants here complain that their expert should have been 
permitted to answer the following question 


“Q. Doctor, have you an opinion as to whether or 
not a broken jaw and or nerve damage is of such a| 
character, as in the light of ordinary experience, is | 
likely to occur except as a result of negligence in ex- 


traction?” 


The question is improper in form because it did not give a suffi- 
ciently reasonable foundation in facts, such as that it was a badly 
impacted wisdom tooth which may already have been impinging on 
the nerve as the patient had pain in the jaw for six weeks. The 
question was further objectionable because it asked the dentist to 
make a legal conclusion. Clearly, the term “negligence” is a term of 
art in the law:and as obviously, the answer was intended to be used 
as proof of that legal quality, it was hardly appropriate to ask the 
dental expert to make such a conclusion. 


However, the appellants were able to obtain from Doctor Mead, 
with proper questions, the evidence asked for in the objectionable 
question while avoiding the improper legal conclusion. Thus, Doctor 
Mead was asked whether it was “normal” to break the jaw while 
making an extraction of an impacted wisdom tooth and said no, but 
also said that it is a possibility to be reckoned with in every such 
case; (A.64) and that there are cases where the operating surgeon 


might expect a broken jaw. (A.69) In the last analysis, Doctor 
Mead testified that there are certain accepted techniques for the re- 
moval of impacted wisdom teeth and that all require the use of force 
and that how much force is used is a question of judgment. Whether 
a mistake in judgment is “negligence” is a legal question. 


ARGUMENT 


Il 


RES JIPSA LOQUITUR IS NOT APPLICABLE 
TO THIS CASE 


This was a dental operation to remove a badly impacted wisdom 
tooth which operation requires doing controlled violence to a struc- 
ture harder than the bone in which it rests and which requires cutting 
away some of the bone itself. (A.73,74) Clearly, this is a question 
which “turns on the merits and the performance of scientific treat- 


ment.” Brown v. Keaveny, 117 U.S. App. D.C. 117, 326 F.2d 660 
(1963); Petition for Rehearing En Banc Denied (1964). 


This jurisdiction has repeatedly, in recent years, reaffirmed the 
rule that res ipsa loquitur is not applicable to cases involving claimed 
malpractice by a practitioner of the learned professions. Smith v. Reit- 
man, 128 U.S. App. D.C. 352, 389 F.2d 303 (1968) Petition for Re- 
hearing En Banc Denied (1968); Brown v. Keaveny, supra; Quick v. 
Thurston, 110 U.S. App. D.C. 169, 290 F.2d 360 (1961) an en banc 
decision. 


Clearly, when one is trying to remove a structure harder oe the 
bone in which it adheres, there are risks, and to allow laymen to 
speculate on the merits of a defendant’s professional treatment simply 
because of a bad result is to abandon reason in the administration 
of justice and lay open a professional’s reputation to the vagaries of 
personality clashes and emotionalism at a trial. 


Further, in this case the appellant’s own testimony through 
Doctor Mead negated any basis for the application of res ipsa loqui- 
tur because Doctor Mead testified that there are many factors which 
could cause or contribute to a fracture of the jaw in such cases 
other than negligent technique. Such factors as the bone strength 
itself, the degree of the impaction, etc., plus a determination as to 
how much force to apply. All of these factors requiring judgment 
based, as Doctor Mead said, primarily on experience. (A.54-76) 
Thus, even complete knowledge of technique, which a dental student 
might possess, is not sufficient to give the expertise needed, as this 
comes from clinical experience. 


Thus, the sum and substance of the matter is that so a as ac- 
cepted techniques are used (and the appellant did not challenge 
Doctor Sullivan’s), the rest lies in the area of professional judgment. 
This Court very properly stated in Price v. Neyland, 115 App. D.C. 
355, 320 F.2d 674 (1963): 


The law with reference to malpractice in Virginia, 
as elsewhere, does not impose liability on a physician 
for mistake in diagnosis or error in judgment except 
where that mistake or error results from failure to 
comply with the recognized standard of medical care 
exercised by physicians in the same specialty under 
similar circumstances in the general area in which the 
physician practices. 


CONCLUSION 


This case presents a classical area of professional judgment. The 
so called “learned professions” deal primarily with an exercise of 
judgment within a general but hardly exact body of learning. So 
long as one does not violate the accepted body of learning, a pro- 
fessional should not be held liable for an error in judgment. 


Respectfully submitted, 


Walter J. Murphy, Jr. 
1511 K Street, N.W. 
Washington, D.C. 20005 


Attorney for Appellee 
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PETITION FOR REHEARING AND/OR SUGGESTIONS FOR 
HEARING EN BANC | 


The petitioner, Walter Sullivan, by and through his attomeys, 
Welch, Daily and Welch, requests a rehearing and/or a hearing en 
banc pursuant to Rule 14 of the Rules of this Court and Rules 35 
and 40 of the Federal Rules of Appellate Procedure. Judgment of 
this Court was entered on Friday, June 12, 1970. 


The appellant in this case never contended that the defendant 
did anything wrong in his selection and implementation of techni- 
que. This was stated clearly in the Pretrial Order and counsel for 
Appellant stated to the court, “It’s irrelevant as to this case whether 
he used proper instruments, whether he packed the tooth right, 
whether he used the elvators right—we never contended that he did 


not.” The'sole contention of the appellant was “Defendant used 
excessive force in the extraction of said tooth.” (Pretrial Order) 


The appellant offered the testimony of Dr. Mead whose testi- 
mony, in complete text, can only be read as stating that there are 
specific accepted techniques and instrumentations used in extrac- 
tions and that the amount of force used is a matter of experience 
and judgment as to which there are no mathematical or scientifically 
objective methods for predetermination. (J. A. 48-75) 


Doctor Mead was asked in two contexts whether the fractur- 
ing of a jaw is a statistically likely occurrence when one is remov- 
ing an impacted wisdom tooth and in both instances stated it was 
not a statistically likely occurrence. 


Q.' Is it normal in extraction of an impacted wisdom 


tooth to suffer any sort of fracture. 
* * * 


THE WITNESS: Not as a normal pattern, but, of 
course, it is a possibility with removal of any wisdom 
tooth. 


* * 
Q. Then if the correct procedure is followed, Doc- 
tor, including, as I understand you to say, what 
amounts to a sort of predetermination about how 
much force may be applied, can one expect in the 
light of ordinary experience for a fracture to occur? 


A. Ordinarily, no. (J. A. 52, 53, 58) 


Thus, the sum is that ordinarily one does not get a fracture 
when using accepted techniques but sometimes you do. This clearly 
does not meet the test for res ipsa loquitur as previously understood 
i.e., “the event is of a kind which ordinarily does not occur in 
the absence of negligence.” Restatement of Torts $§ 328 D; Smith 
vy. Reitman (1967), 128 U.S.App.D.C. 352; Petition for Rehearing 
En Banc denied 1968; Brown v. Keaveny (1963), 117 U.S.App.D.C. 


117, Petition for Rehearing En Banc denied 1964; Quick v. Thurs- 
ton, decided En Banc 1961, 110 U.S.App.D.C. 169, 290 F.2d 360. 


The Court in the instant case is abandoning the requirement 
that a plaintiff show that the event ordinarily does not happen in 
the absence of negligence and substituting a test that the event ordi- 
narily does not happen. 


The Court in its opinion criticizes the trial Court for supposedly 
holding that res ipsa loquitur never applies in professional liability 
cases. It is submitted that the Court below stated her sympathy for 
the rule announced by the Court in this case that a bad result calls 
into operation the rule, but she correctly stated that that was not 
the law as ennunciated in Smith v. Reitman, supra; Brown vy. Keave- 
ney, supra; and Quick v. Thurston, supra. | 

THE COURT: All right. 


I have given consideration to this motion that was 
made by Mr. Murphy and if I.were free to do so I 
would rule that a res ipsa loquitor applies in the 
sense that it raises an inference of negligence and | 
calls on the defendant for an explanation of why 
this unusual occurrence took place of breaking the 
plaintiffs jaw when she was there to have a tooth 
extracted, but I do not feel free, in the light of the | 
decisions of the Court of Appeals, to make sucha | 
ruling. 


I think in this case which was cited, Brown versus | 
Keveny, at 117 U.S. Appeals D.C. at page 117, states 
very Clearly that in a malpractice action where the | 
question turns on the merits and performance of | 
scientific treatment, the issue may not be resolved 
by the jury without aid of expert opinion. 


Now, in this case, there was the opinion of Dr. Mead. 
However, Dr. Mead did not say that anything had | 
been done here which was a departure from the stand: 


ard ‘of treatment customary in the community; and 
also’ he said that a broken jaw might result from 
diverse causes. 


One cause might be negligence but the other causes 
might be something that did not involve negligence 
at all. 


And, of course, where several causes are possible, 
then none of them is proved. 


And in this case I feel that we do not have the requi- 

site proof to permit the case to go forward, so that 

motion is granted. 
Thus clearly the Court was requiring that there be proof that the 
event does not ordinarily happen in the absence of negligence, a rule 
of law universally accepted and restated repeatedly in recent legal 
history. Severson v. Weber (1962), 22 Cal.Rptr. 337, 372 P.2d 97; 
Sanches v. Rodriguez (1964), 38 Cal.Rptr. 110; Tangora v. Matanky 
(1964), 42' Cal.Rptr. 348; DiFillippo v. Preston (1961 Del.), 173 A. 
2d 333; Bettigole v. Diener (1956 Md.), 124 A.2d 265; Lane v. 
Calvert (1958 Md.), 138 A.2d 902; Buchanan vy. Downing (1964 
N.M.) 394 P.2d 269; Charlton v. Montefiore Hospital (1965) 256 
N.Y.S. 219; Mayor v. Dowsett (Or. 1965), 400 P.2d 234; Robinson 
v. Werts (Pa. 1956), 127 A.2d 706; Donaldson v. Maffucci (Pa. 1959), 
156 A.2d 835; Redwood v. Raskind (Tenn. App. 1961) 350 S.W. 
2d 414: Hart v. VanZandt (Tex. 1965) 399 S.W. 2d 791; Marsh v. 
Pemberton (Utah 1959), 347 P.2d 1108, and in this Court three 
times in the last decade. A rule this widely and repeatedly recog- 
nized should not be set aside except by the full Court. 


It is submitted that under the rule ennunicated by the panel 
which heard this case any professional liability case becomes sub- 
ject to the application of res ipsa loquitur, and, in fact, any personal 
injury casé; thus abrogating the rule that the occurrence of an acci- 
dent does! not give rise to an inference of negligence. This is so 


. 


‘ 


because all claims of malpractice and all accidents are statistically 
improbable, that is, they do not ordinarily happen when one is in 
the exercise of proper care. One has only to examine the question 
and answer relied upon by the Court. 

Q. Then if the correct procedure is followed (Dr., | 

Mr., Officer, Mrs., or Miss), including, as I understand | 

you to say (fill in techniques ordinarily used in the | 

profession or activity such as driving or stairway main- 

tenance) can one expect in the light of ordinary exper; 

ience for (fill in accident or bad result) to occur? 


A. Ordinarily, no. 


And the answer, “Ordinarily, no,” is clearly required because 
ones does not usually or ordinarily get bad results or have an auto 
accident or fall down stairs. The question supplies absolutely no 
information about whether it would ordinarily happen in the absence 
of negligence; it merely says it does not ordinarily happen when you 
are in the exercise of due care. ! 


CONCLUSION 


The Court should not abandon a universally recognized tule of 
law three times affirmed in this jurisdiction in the last decade with- 
out at least a hearing by the full bench. 


WELCH, DAILY & WELCH | 


By: 
Walter J. Murphy, Jr. 
1511 K Street, N.W. 
Washington, D.C. | 
Attorneys for Appellee | 


